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PEEFACE. 



This treatise is published in the hope that it may 
facilitate the application to practice of the Sheriff 
Courts Act of 1876. The opportunity of its publi- 
cation has been taken to point to some farther reforms 
which seem requisite. 

I have gratefully to acknowledge many useful 
suggestions which I have received from friends while 
preparing this treatise, and my thanks are especially 
due to Mr James Badenach Nicolson, Advocate, from 
whom I have received valuable assistance. 



Shebiff's Chambbbs, 
Abbbdbbn, October 1876. 
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INTRODUCTION. 

SOMEWHAT unexpectedly, and somewhat rapidly in 
the end, the Sheriff Court (Scotland) Act of 1876 was 
passed. Though it contains many improvements, I could 
have wished that it had either done more or left matters 
alone for the present. What was important and pressing, 
was the extension of the jurisdiction of the Sheriff 
Courts — and smaller reforms, such as the Act has made, 
might have stood over until the jurisdiction could have 
been dealt with at the same time. And I should have 
liked to have seen the reform of the* Sheriff Court process, 
if it were thought desirable to attempt it now, proceed on 
other and perhaps broader views. As it is, another form of 
process has been added to the many existing forms. It was 
proposed at first to assimilate the forms of process in the 
Sheriff Court to those in the Court of Session, but the latter 
not having been found capable of exact adaptation, the 
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2 INTRODUCTION. 

attempted assimilation is incomplete. What has been done 
has been to assimilate, and at the same time accelerate, 
the proceedings in Ordinary and Summary actions ; but 
the differences between proceedings in the Ordinary Court, 
the Debts Eecovery Court, and the Small Debt Court, 
remain, and the differences between these and the various 
forms in use in the Court of Session also remain. The 
time seems come when something larger might have been 
done. It is absurd that there should be three separate 
judicial systems in the three kingdoms, and that each 
kingdom should still in judicial matters treat the other two 
kingdoms almost as foreign countries. What, for instance, 
can be more anomalous than that the decree of a County 
Court Judge should be valid in one part of the United 
Kingdom and practically useless in the others ? It is very- 
clear that if the decree be in accordance with justice, it 
ought to receive effect wherever the Legislature under 
whose authority it is pronounced has power, or that if the 
decree be not in accordance with justice it should have 
authority nowhere. The intercourse of all kinds between 
the different parts of Great Britain is now so great that the 
want of harmony between the judicial systems often pro- 
duces great practical inconveniences. So long, however, as 
the English tribunals kept up the distinction between 
legal and equitable proceedings, any movement in the 
direction of assimilation was almost an impossibility, but 
the recent revolutions in the English system have brought 
about the opportunity. Under the Judicature Acts the 
machinery of the English courts has been made almost the 
same as that of the Scotch. And in welding the law and 
equity processes into one, each has been obliged to surrender 
80 much of what was merely technical, that the result has * 
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been to produce a form of process of the simplest description, 
and one, moreover, which — ^it is rather flattering to us to 
find — does not differ very much from what has always been 
in use in Scotland. There would be now comparatively little 
difficulty in revising the forms of all our Scotch Courts so 
as to reduce them to one form, which should in all its main 
steps correspond exactly with the forms of process in use in 
England. If that were done, the decrees of all the Courts 
in Great Britain would be pronounced in the like circum- 
stances, and have the like value. The Courts of each king- 
dom would comprehend what those of the other did ; and 
if this were so we should soon get quit of the anomaly of 
finding that a decree lost its force by the simple expedient 
of the debtor crossing the border. In the end possibly we 
might have a code of procedure worth the working for. 
Meanwhile we have only amendments. Another Act 
has been added to the already too. numerous Acts on the 
subject. None of the old Acts have been repealed, and 
therefore to understand thoroughly the new system, nearly 
the whole of what has gone before must be understood. 
With the certainty of further changes in the immediate 
future, I do^not propose in the meantime to re-cast the 
treatise on Sheriff Court Practice, of which I lately issued 
a revised edition. I propose, however, to review the 
changes which the new Act has made, and I shall do so in 
the order of the subjects adopted in that treatise. That 
order, I think, was a convenient one in itself, and by fol- 
lowing it again here, I shall make the present treatise more 
useful to the possessors of that work, while not less useful 
I hope to others. In noticing what the Act has done, I may 
be allowed some remarks occasionally on the proposals 
which have been made for further improvements. 
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CONSTITUTION. 

1. Abolition of Oommissary Courts, &c.— The promoters 
of the Act disclaimed any intention of introducing changes 
on the constitution of the Sheriff Courts. Accordingly, the 
constitutional changes are not numerous. The name of 
Commissary will disappear from our proceedings, and pro- 
vision has been made for supplying temporary vacancies 
in the office of Principal Sheriff, and that is about all. 
The effect of abolishing the Commissary Courts concerns 
only the confirmation of executors, and I shall delay saying 
anything about it till I reach that subject. The case in 
which a vacancy in the office of Principal Sheriff has to be 
temporarily supplied occurs so seldom that it is needless to 
consider it here. A constitutional change of some importance 
was urged upon the Legislature by the Sheriff-Substitutes, 
namely, the transfer to the Crown of the power of appoint- 
ing to their office, but from the late period of the Session 
at which the bill came on, there was no opportunity for the 
discussion of the proposal ; and it accordingly stands over, 
along with the jurisdiction clauses, for future consideration. 
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2. Additional Powers of Ctourt of Session.— Perhaps, as 
being a constitutional change, I ought here to advert to the 
additional powers which the Court of Session has obtained 
over the Sheriff Courts. Subject to certain conditions, the 
Court of Session can now, in addition to its former power 
of making regulations, alter those which the Legislature 
has made. In this way the Court of Session has had 
restored to it somewhat of the legislative power which it 
used to exercise in former times. In framing their regula- 
tions, the Court of Session may require the assistance '* of 
any six Sheriffs and Sheriff-Substitutes" whom they may 
select. — (Act, § 54.) 



JUBISDICTION. 

3. Proposed Extension of Jurisdiction— Subject Blatter. 

— The proposal which the Government made for the exten- 
sion of the jurisdiction of the Sheriff Courts was withdrawn. 
This was due probably in part to the opposition which the 
proposal met in various quarters, and probably in part to 
the Members of the Government not being themselves 
entirely satisfied with it. As the Government has, however, 
distinctly pledged itself, firstly through the Lord Advo- 
cate for the time, and then, as if to show that the pledge 
was not personal to him, also through the Home Secretary! 
to introduce a measure in the coming session to extend the 
jurisdiction of the Sheriff Courts, the questions arise. Where- 
in was the (Government proposal unsatisfactory? — ^and What 
would be satisfactory proposals ? 

The Government proposal dealt only with questions of 
heritable right. In these they proposed to give jurisdiction 
where the value in dispute did not exceed £2000, subject 
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to the condition that (without any cause being shown) 
the defender might remove the action to the Court of 
Session. Curiously enough, the usual objection to this pro- 
posal was that it went too far. It seems to me that it was 
defective on very different grounds. It was defective, firstly, 
because it dealt only with heritage ; secondly, because in 
dealing with heritage it gave a jurisdiction which was only 
of consent, and which, being a jurisdiction of consent, was 
limited in amount. 

If everybody were reasonable, a jurisdiction of consent 
in heritable matters in the Sheriff Courts would be su£B.cient ; 
but if everybody were reasonable such a jurisdiction would 
be unnecessary, because in that case the differences could be 
referred to arbitration. What is most wanted is a compul- 
sory jurisdiction of a limited amount, so that small heritable 
matters may be settled by the Judge Ordinary, and the 
scandal may be avoided of a rich or obstinate litigant forcing 
his opponent to an action in the Court of Session about a 
mere trifle. Up to a certain limited small value the Sheriff 
Courts should at least have co-ordinate jurisdiction with the 
Court of Session. 

In the next place, it seems absurd that a jurisdiction 
which was practically of consent should be limited in 
amount. The owners of land can as they choose buy, sell, 
exchange, or give away their rights. Why they should be 
prevented from arranging by mutual agreement that ques- 
tions arising between them as to the extent of these rights, 
should be settled in the Sheriff Court, I cannot conceive. 
It is said that the questions would be more skilfully deter- 
mined by the Judges of higher courts, and that cannot be 
•disputed ; but if the parties interested should be of opinion 
that the greater skill is not worth the higher cost to them, 
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what reason is there why they should be debarred from 
acting on their opinion ? The law will not suffer, the deci- 
sions of the lower court not being precedents. The only 
persons who might suffer might be the practitioners in the 
higher courts ; but their interests can hardly be preferred 
to those of the public, whose interest it always is to let 
parties settle their litigations in the least expensive manner 
they choose to adopt. 

No proposal to extend the jurisdiction, which is limited 
to heritage, at all meets the evils felt in practice. It is a 
crying injustice that many of the smallest matters cannot be 
managed without resorting to the Court of Session. The 
property of an insane or absent person cannot be taken care 
of in the Sheriff Court, though it may only be worth a few 
pounds. A partnership, however trifling may be the stock- 
in-trade, cannot be wound-up in it ; no assistance can be 
given in the management of trust-estates, or of the estates 
of pupils, however small the amount. The cpn sequence of 
this state of matters is either that irregular and sometimes 
very improper things are done, or that the estate is eaten 
up in litigation. In all these instances, the question does 
not arise whether the Judge Ordinary is as fit to be trusted 
with the necessary powers as the Court of Session, but 
whether the assistance and control of the Judge Ordinary 
are not better than nothing. 

If it be said that the demands which these criticisms on 
the Government proposal imply are too large, the reply is of 
the simplest kind. The reports of the committees of the 
Faculty of Advocates of Scotland on the Bill which led to 
the present Act have done good service in directing atten- 
tion to the jurisdiction on similar points possessed by the 
English County Courts. The Faculty reports did not point 
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out all the clauses in the English County Courts Acts which 
seem to me relevant, nor did they (to my thinking) very cor- 
rectly state the import of those which they did quote, but 
they undoubtedly pointed to the example which ought to be 
followed in this matter. I find that nearly every one of the 
things which I think the Scotch County Courts should pos- 
sess is already in the possession of the English County Court 
Judges. In matters of heritable right the English County 
Courts have an absolute jurisdiction where the value in dis- 
pute does not exceed £20 by the year, and the action 
cannot be removed to one of the higher courts unless it can 
be shown that the decision would affect the title to land of 
higher value. In England, also, any action whatever which 
can be brought in one of the Superior Courts of Law at 
Westminster may be brought in a County Court, if the par- 
ties or their agents consent by Memorandum of Agreement 
to its being so brought. And in England, where the estate of 
the infant, partnership, or trust, does not exceed £500, the 
English County Court Judge has all the powers possessed 
by the Court of Chancery. In the Appendix to this volume 
will be found the text of the English Jurisdiction Clauses. 
The only essential matter which they omit to deal with is 
the case of the estates of lunatics, — ^why, it is not easy to 
say. In Scotland, at any rate, there should be no exception 
of this kind. As the Sheriff has power over the lunatic's 
person, he ought to have some power to protect his pro- 
perty. 

The example of England is conclusive. The powers 
in question have been conferred on the local courts there, 
simply because they were deemed to be absolutely neces- 
sary for local courts to possess, — and that too in a country 
where a comparatively low idea prevails of what the func- 
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tions of local courts ought to be. The example should 
put an end to the fears of those people who are afraid 
for the Supreme Court of Scotland, and are always crying 
out that their craft is in danger. There has been now 
some little experience of what has been done in England, 
and I have not heard that the dignity or influence of 
any of the Superior Courts has suffered, or that any of 
the leaders of the Bar or London solicitors have been 
obliged to reduce their establishments. What is wanted, 
then, is simply to adapt the clauses of the English County 
Acts on the matters in question to the use of Scotland. 
This may not be going so far as many reformers would 
take us, but it would give everything which is practically 
necessary in order to avoid hardships and injustice. 

It is sometimes said that if we are to adopt any of 
the English County Court Clauses, we must also adopt 
those limiting the jurisdiction in personal estate to £50, 
and the observation is not without force. In present cir- 
cumstances, however, it is without practical bearing. In 
the Sheriff Courts just now, in all cases where more than 
£40 in value is concluded for, the jurisdiction is practi- 
cally of consent, and the facilities which these courts afford 
for trying such cases could not be taken away without 
providing other facilities. For example, something like 
the English District Eegistrar and Assize system, by 
which causes in the High Court may be conducted from 
beginning to end in the country, would have to be 
adopted, and this would involve changes on the Court 
of Session greater than any that have yet been contem- 
plated. The proposal to limit the jurisdiction of the 
Sheriff Courts is usually made by those who think the 
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current proposals favour the members of the profession 
in the country at the expense of those who reside in 
Edinburgh ; but before they propose their remedy they 
had better fully consider the effect on their professional 
position which the further changes such a proposal would 
entail would produce. Until all such changes can be dis- 
cussed it is useless to talk of any proposal for limiting the 
jurisdiction of the Sheriff Courts. 

While I have said this much on the public aspects 
of the question, may I point to one clause of the English 
Acta which has also a private bearing? When all the 
various additions were made to the duties of the County 
Court Judges, they were not expected to do the additional 
work without remuneration. The addition of £300 a-year 
each was made to their salaries. It will not be amiss if 
the Government will remember this when they extend the 
jurisdiction of the Scotch Sheriff Courts. 

4. ^Proposed Extension of Jurisdiction— Remedies.— The 

Act of Parliament makes no change in the nature of the 
remedies competent in the Sheriff Court. 

The changes which were proposed in the Bill were not 
of much consequence, and were abandoned along with the 
rest of the jurisdiction clauses. It is hardly possible to 
discuss what ought to be done in this direction until it 
be settled to what extent the jurisdiction is otherwise to 
be extended, but if the solution of the latter question 
which I have ventured to recommend be adopted, little 
more will be required than to say that in all the matters 
in which the new jurisdiction is given, the Sheriff Courts 
may give all the remedies which could have been given 
in the Court of Session. 
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S. Actual Extenaon of Juxisdicfeioiu— In regard to the 
persons over whom the Sheriff Court is to have jurisdiction, 
a change of some importance is made by the Act. When 
persons reside in one county and carry on business in 
another, it has been a grievance that actions had always to 
be conducted in the former, although in many cases they 
would have been more appropriately conducted in the latter. 
The pursuer has now (Act, § 46) his option of commencing 
in either. If he commence his action in the county in which 
the person has his place of business he must notice the 
following conditions. He can bring the action only against 
a person carrying on a trade or business. The word person 
includes (§ 3) a company, corporation, or firm, and the 
question whether the person is carrying on a trade or busi- 
ness is of course one of fact. In the next place, the defender 
must be cited either personally or at the place of business. 
—(Act, § 46.) 

A question will arise whether an action may be brought 
against a foreigner under the section. The framers of the 
Act seem, from their having said that the person was to be 
subject to the jurisdiction " notwithstanding that he has his 
domicile in another county,'* not to have contemplated the 
case of his having his domicile abroad ; and, as it would be 
contrary to international law to give a general jurisdiction 
against a foreigner on the ground of his having a place of 
business in the country, the clause could not be stretched 
to that extent. Whether it would cover an action against 
the foreigner arising out of the trade or business carried on at 
the place, is a question of more difficulty, which I think should 
be answered in the affirmative. The jurisdiction which 
the Sheriff Court has at present over a foreigner or other 
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person who has made a contract soluble within the county, 
and who has been personally cited, remains unimpaired. 

Where an action is brought under the 46th section it is 
in the power of the Sheriff, upon sufficient cause shown, to 
remit the action to the court of the defender's domicile in 
another Sheriffdom. 

In actions of furthcoming and multiplepoinding there 
has been a small extension of jurisdiction, which — ^being 
special to those actions — ^will be better considered when I 
come to speak of them afterwards. 
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1. Application to Ordinary Court.— The Act of 1876 
applies, unless where otherwise expressly provided, only to 
civil proceedings in the Ordinary Sheriff Court. — (Section 2.) 
As the line between the civil and criminal proceedings is 
sufficiently marked, hardly any difficulty can occur on that 
ground in telling when the Act applies, and although the 
expression "Ordinary Sheriff Court" is not defined, the 
meaning is clear enough. The expression "Ordinary 
Court'' is used in the Small Debt Act, and the analogous 
expression " Ordinary EoU *' in the Debt Eecovery Act, as 
denoting where is done, all the business not done under 
those Acts. The business done in the Ordinary Sheriff 
Court therefore must include everything whose forms are 
not regulated by the Small Debt Act, Debt Eecovery Act, 
or (analogously) by any other special Act of Parliament 
containing directions for proceedings. In the chapter 
dealing with the effect of the Act of 1876 on the various 
special forms of action, I shall have occasion to consider 
in detail how far it is applicable to each. 
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2. Sittings of Ordinary Oourt.— Each Sheriff Court will 
now hold two sessions in the year in place of three, although 
the whole time each Court will sit will be of about the same 
duration as formerly. The Winter Session will commence 
on the first Ordinary Court day in October, and end on the 
last Ordinary Court day in March; but the Court may 
adjourn for fifteen days at Christmas time. The Summer 
Session will commence on the first Ordinary Court day in 
May, and end on the last Ordinary Court day in July. — (Act, 
§4.) 

In the Spring Vacation there is to be one vacation Court 
day, and in the Autumn Vacation two vacation Court days. 
—(Act, § 6.) 

3. Begulations as to use of Printing.— It has been 
thought expedient to say in the Act (§ 7) that ^* any petition, 
warrant, interlocutor, order, or pleading, may be written or 
printed, or partly written and partly printed." As in many 
Sheriff Courts, including that of Aberdeen, this rule has 
been acted on to the fullest extent for many years past, 
without any question as to its legality, it can hardly have 
been necessary to convey the power. The clause may per- 
haps be considered as an encouragement to the use of 
printing, and in any future table of fees it will be right to 
make provision for its expense being allowed in proper cases. 

4. Application of Act to Onrrent Processes.— As the Act 

comes into operation on Ist October 1876 (§ 2), without any 
saving clausCi-it is plain that from that date it applies to 
all proceedings, whether commenced under the Act of 1853 
or not. It will not be safe after that date to serve any 
summons or petition in the old form. If the writ have been 
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served the cause has been begun, and it must be followed 
up, and must be brought as speedily as practicable under 
the new forms. Considering that the new system contem- 
plates nothing but records by way of condescendence and 
defences, it would seem that the quickest way of bringing 
the new forms to bear, where the action is defended, would 
be to order these pleadings at the first calling. Should tho 
process under the old forms have reached a later stage at 
the first Court day than the calling, not much difficulty is 
likely to arise as to what should be done under the new 
forms. 
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SECTIONS. 



I. The PBTiriON, 
II. Citation. 

III. Entering Appearance. 

IV. Degree in Absence and 

Reponing. 
V. AiiENDiNG Undefended 
Actions. 



VI. Defences^ 
VII. Revising, Adjusting, and 

Closing Record. 
VIII. Production of Documents. 
IX. Proof. 
X. Debate and Judgment. 



Section I.— The Petition. 



1. First Pa/rt of the Petition — the 

Prayer. 
% CoTidescendence cmd Pleas in Law, 
3. Warram,t to Cite, 



4. Indncise. 

5. The Authentication of Petition, 

6. Authentication of Warrant, 

7. Petition not to he Borrowed. 



In place of the summons or petition heretofore in use, 
every action in the Ordinary Court is to commence with a 
petition. With some change of shape, and with the addi- 
tion of pleas-in-law, tlie new petition will contain much the 
same as the old summons. 



1. First part of the Petition— the Prayer.— In place of 
commencing with the name of the Sheriff, the petition 
now commences with a heading; giving the name of the 
Sheriffdom and of the particular Court in it at which the 
action is raised. The pursuer's name and designation 

B 
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must then be set forth. The writ is then to give the 
defender's name and designation. The substance of the 
rules according to which these things require to be done 
remains unaltered. Next comes — after a few formal con- 
necting words — the prayer of the petition, corresponding 
with the old conclusion of the summons. In this prayer, 
or in the parts which precede it, none of the grounds of 
action are to be stated. The examples of prayers given 
in the Act shew that the pursuer is simply to state the 
remedy he wants — that is, the order which he wishes to 
have issued against the defender. Thus, the prayer may 
conclude for payment of money, in one sum or by instal- 
ments; for interim or permanent interdict; or for an 
order to do some specific act. 

It is important that the practitioner should notice that 
the Schedule to the Act makes it absolutely necessary to 
conclude for interest and expenses where they are wanted. 
—(Act, § 6, Sched. A.) 

Where the pursuer desires to have some interim formal 
order, such as to have the usual indticice shortened, it 
does not seem necessary for him to do more than make 
a motion to that effect when asking for the warrant. Id 
like manner, when he desires a warrant to arrest, or to 
cite edictally (Act, § 9), a motion seems sufficient ; but if 
he desires any other interim order it seems essential that 
he should pray for it in the petition. — (Sched. A.) 

2. Oondescendence* and Pleas -in -Law. After the 
prayer of the petition comes a statement of the grounds 
of action, and it is provided that the facts which form 
them are to be set forth in an articulate condescendence. 
— (Act, § 6.) In this part of the petition the grounds of 
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action should be set forth separately ; and it is appartotly 
intended that the statement, while being more specific than 
that usually embodied in the superseded summons, need 
not be so prolix as that often contained in the present 
condescendences, which frequently degenerate into narra- 
tive. The Act contains the salutary direction that the 
statement of fact is to be madd succinctly and without 
quotation from documents except where indispensable. 
A note of the pleas-in-law concludes this part of the 
petition. — (§ 6, Sched. A.) 

3. Warrant to (Hte.— In place of the will of the 
old summons and of the deliverance on the old petition, 
comes the warrant to citd. This is in the form of an 
interlocutor upon the petition. It grants warrant to cite 
the defender ; and the manner in which he is to be cited 
should be set forth. It will be advisable also to order ser- 
vice on the defender of a copy of the petition and deliver- 
ance, lest this necessary part of a citation should be omitted 
by the officer. The indtuiice upon which the defender is to 
be cited must of course be stated in every case. The war- 
rant next ordains the defender to lodge with the Clerk of 
Court a notice of appearance within the indticicB. The 
penalty for failure to do this is not stated more distinctly 
than — ^in the old language — as being the "certification of 
being held as confessed.*' Lastly, the warrant is to con- 
tain any interim order which it may be proper to grant. — 
—(Sched. A.) 

4. Indncise. — The Act has a clause (§ 8} which is 
intended to regulate the period of indticice on petitions, 
but it is accompanied by an exception so large as to make 
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it possible to abrogate the rule. The Act (§ 8) says that 
petitions may proceed on seven days' warning, or on fourteen 
days if the defender reside on an island or out of Scot- 
land. These periods are longer than the usual periods, — 
presuming that they will be interpreted to mean that the 
notice of appearance must be lodged on the seventh or 
fourteenth day after citation. The Act, however (§ 8, 1), 
says that where a shorter warning is in force at its pass- 
ing it shall still be sufficient; and as all summonses pro- 
ceeded on six days' warning (Act of 1853, Sched, A), the 
clause might be made almost inoperative. In the case of 
petitions, the Sheriff, before the Act, fixed such warning 
in each case as he thought proper. This power he may 
still exercise,, the new Act saying (§ 8, 2) that he may 
shorten the inductee as he shall see fit in any case which 
he considers to require special despatch. 

6. The Authentication of Petition.— The only direction 
in regard to the authentication of the petition which is 
contained in the Act is, that every writ shall be signed by 
the pursuer or his law agent, who shall add his address. — 
(Sched. A, note.) This enactment will be complied with 
if the writ be signed once, and in that case its proper, 
place will be at the end of the note of pleas-in-law, but 
if anyone should be very particular about forms, he may 
sign the prayer also. It seems quite unnecessary to sign 
each page. 

6. Anthentication of Warrant— The warrant must be 
authenticated -by the signature of ' the Sheriff or Sheriff- 
Clerk. The Sheriffs signature is sufl^cient in every- case. 
The Sheriff-Clerk's signature i^ sufficient for an order for 
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citation containing nothing in addition except a wsurant 
to arrest on the dependence. It would seem that the 
Sheriff-Clerk may sign the warrant though the mode of 
citation or the inducice should not be the ordinary ones, 
provided they be fixed by the operation of the law ; but 
where the Sheriff has to apply his mind to the matter— 
for instance, where he shortens the period of indticuB as 
an act of discretion — it would seem that he ought to 
sign the warrant. — (Sched. A, note.) 

7. Petition not to be borrowed.— When the petition is 
lodged for calling, the Sheriff'-Glerk cannot now give it 
up again for any purpose without a special order from 
the Sheriff in writing. In defended causes provision is 
made for the lodging of a certified copy, which may be 
boiTowed in place of the principal, and be used when 
necessary for arresting on the dependence. — (Act, § 10.) 



Section II. — Citation. 



1. Edictdl Citation. 



3. Service out of Cownty, 



2. Citation of Tutors and Curators, 4. Defective Citation, 

The Act does not make many changes in regard to the 
citation of parties. In ordinary cases the law will remain 
imaltered, but the Act makes some new provisions appli- 
cable to unusual cases. 

1. Edictal Oitation. — ^There cannot be many cases in 
which the Sheriff has jurisdiction over persons "furth of 
Scotland ; " and, of course, it is a truism that he must have 
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the jurisdiction before he can issue his warrant to cite. If, 
however, he has jurisdiction, and does issue a warrant to 
cite a person furth of Scotland, provision is made for execut- 
ing it The SherifE-Glerk must insert in the warrant 
authority to cite edictally, and the inductee must be fourteen 
days.— (Act, § 9.) 

The edictal citation itself is somewhat of an empty cere- 
mony. A copy of the warrant of citation is to be delivered at 
the office of the Keeper of Edictal Citations at Edinburgh, ac- 
cording to the mode established for Court of Session citations. 
If the pursuer prefer it, he may send a registered post letter 
containing a certified copy of the warrant to the keeper. But 
as neither of these alternatives is likely to give the defender 
much information, the Act provides that where the party cited 
has a known residence or place of business in England or Ire- 
land, he shall get a copy of the petition and citation pofited 
to him by the officer in a registered letter. — (Act, § 9.) 

This mode of edictal citation, it will be seen, is much 
the same as that provided by the Conjugal Eights Amend- 
ment Act of 1874 for citing a husband who has left Scot- 
land. 

2. Citation of Tutors and Curators.— The tutors and 
curators of a minor, if they are not known to the pursuer, may 
now be cited edictally, the old manner of citing them at the 
market cross being abolished. The manner of citing such 
persons edictally is not specified, but it ought to be sufficient 
if the rules for citing persons furth of Scotland are followed. 
In connection with this, the Act prescribes that service on 
a minor, and on his father as curator at law, or upon a 
minor and his tutors and curators, shall be good and suffi- 
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cient. This seems intended to remove any doubt about 
the common law. — (Act, § 12, 4 and 6.) 

3. Service out of Oounty.— To a very limited extent, the 
necessity for having a warrant of citation endorsed for ser- 
vice in another county has been abolished. It is made un- 
necessary in cases where the defender is subject to the juris- 
diction under the Act of 1876— that is, under sections 46 
and 47 of it already mentioned — ^being those concerning 
persons carrying on business within the county, and con- 
cerning actions of furthcoming and multiplepoinding. In 
cases coming under these sections the writ may be served 
at the defender's domicile without its being endorsed. It 
would have been a greater improvement to have abolished 
the necessity in every case. — (Act, § 12, 1.) 

4. Defective Citation.— The Act provides that a party 
who appears in a petition is not to be permitted to state any 
objection to the regularity of the execution or service as 
against himself. — (Act, § 12, 2.) This is a very proper rule. 
The rule previous to the statute, it will be recollected, was 
that such objections had to be stated in initio litia^ but it is 
clearly absurd to allow a person, who by the fact of appearing 
shows the notice to be sufficient, to waste time in pleading 
that it is insufficient. Where a defender does not appear, 
and there is an irregularity in the service, the Sheriff may 
authorise the petition to be served of new. — (Act, § 12, 3.) 
This provision wiU be useful as providing a regular way for 
doing what has often been done hitherto in a less formal 
way. 
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Section III. — Entebikg Apfeabakoe. 

The Act gives a new form for the notice of appearance, 
but the only difference between it and the present form is 
that it is a little fuller, as it requires the name of the Court 
and the designation of the parties to be repeated. — (Sched. B.) 

The time at which the notice of appearance must be 
received is now peremptorily fixed to be before the expiry 
of the inducioB. Under the Act of 1853, when a notice of 
appearance was tendered after the expiry of the inchicice^ but 
before decree in absence was pronounced, it was customary 
to allow it to be received on payment of expenses, and this 
custom I think was reasonable. The present Act, however, 
declares (§ 14) that on the expiration of the inductee without 
appearance being entered, the Sheriff ahall^ on the pursuei^s 
motion^ grant decree in absence, thus leaving no option. 



Section lY. — ^Decbee m Absence and BEPONmo. 



1. When Decree in Absence Compe- 

tent. 

2. Seponxng within Seven Days. 



3. Reponimg after Seven Days. 

4. Finality of certain Decrees in Ab- 

sence. 



1. When Decree in Absence competent— The inducicB 
having expired without appearance being entered, the pur 
suer can enrol the cause for the first court-day, and obtain 
decree in absence. — (Act, § 14.) As already pointed out, the 
Sheriff cannot refuse the decree in absence if asked (supra^ 
p. 24). The option which a pursuer has of asking to be 
allowed proof in place of taking decree (A. S. 1839, § 24) is 
apparently not taken away. If the pursuer elect to take 
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decree, it may be extracted in seven days, and the proceed- 
ings for the defender reponing against vary according to 
whether that period has elapsed or not. 

2. Reponing within seven days.— At any time within the 
seven days the defender may obtain the recall of the decree 
in the following manner. He must (1) consign the sum of 
two pounds in the hands of the SherifE-Clerk, and (2) lodge 
his defences. He may then enrol the action in the Sheriff's 
motion roll. This motion will be heard on the first court- 
day, whether in session or vacation, which may occur, and 
the defender shall be reponed. The pursuer gets the con- 
signed money, the defences are received, and the action 
proceeds as usual. — (Act, § 14, 1.) 

It will be seen that where the seven days have not 
elapsed and the decree is unextracted, a reponing note is 
now unnecessary. The matter is done by consigning the 
money, lodging the defences, and enrolling the action. After 
this is done, the decree cannot be extracted until the motion 
for recall has been disposed of. — (Act, § 14.) 

The Act does not expressly provide for the case of the 
decree being extracted within the seven days. In certain 
cases this is competent, and it is not clear what course is to 
be followed, but as the provision for reponing xmder the Act 
of 1853 has not been repealed, and as in this case it has not 
been superseded, the only course I can recommend is to 
proceed under it. If the defender can wait till the seven 
days from the decree are out, he can proceed under the 
following provision, which is applicable whether the decree 
has been extracted or not. 
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3. Reposing after seven days.— When the seven days 
have expired from the date of the decree, and -whether it 
had been extracted or not, the defender may obtain the 
recall of the decree at any time before implement has 
followed thereon, or so far as the same has not been imple- 
mented. In this case he must present a written note 
ei^plaining why he failed to enter appearance and why he 
failed to get himself reponed within the seven days. With 
this note he must lodge — (firstly) his defences ; (secondly) 
any documentary evidence he may have in support of his 
explanation ; and (thirdly) the sum of £5.— (Act, § 14.) 

It is implied that this note shall be intimated like a re- 
poning note under the present system, because it is provided 
that after intimation to the pursuer or his agent and till re- 
fused it shall operate as a sist of diligence. — (Act, § 14, 3.) 

After intimation, parties are heard viva voce upon the 
note, and the SherifE, if satisfied with the explanation, is em- 
powered to recall the decree so far as not implemented, and 
to order payment to the pursuer out of the consigned money 
of his expenses, including those of any charge or diligence 
upon the decree. Should the decree be recalled under this 
section, the action proceeds in the ordinary manner. 

It will be observed that the provisions of this enactment 
are merely empowering provisions, and that as the Act of 
1853 is not repealed, it is still competent for a defender to 
proceed under it (§ 2) should it be applicable and should he 
think it more for his interests to do so. 

When the defender proceeds under the Act of 1876, he has 
the advantage that if the SherifE recalls, the interlocutor is 
final and not subject to review. The statute also makes 
orders incidental to the recall final, so that if the decree be 
recalled, all the proceedings connected with it are beyond 
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review. — (Act, § 14). If the reponing note be refused, the 
defender will have the same remedies, it is presumed, which 
he has when a reponing note under the present system is 
refused. 

4. Finality of certain Decrees in Absenca— A clause de- 
claring that certain decrees in absence are to receive effect 
as decrees inf<yro, has been copied from the Court of Session 
Act of 1868. Probably in the Court of Session it was a 
useful clause, but as applicable to the Sheriff Courts it is 
not so easy to understand its object. It divides decrees in 
absence into two classes, namely, those in which a charge is 
competent and those in which it is not competent. 

Where the charge is competent the decree in absence is 
entitled to all the privileges of a decree inforo^ subject to 
the three following conditions : — Firstly, there must have 
been either personal service of the petition, or an author- 
ized entering of appearance, or a personal charge : second- 
ly, the decree must not have been recalled under the repon- 
ing provisions of the Act of 1876 : thirdly, a charge must 
have been given : fourthly, six months must have elapsed 
from the date of the charge : and lastly, the charge must not 
have been brought under review by suspension, where sus- 
pension is competent. What reward the pursuer obtains 
after he has accumulated these circumstances is not so clear. 
There, is plainly an end of the power of reponing in the 
Sheriff Court, and of the power of taking the case to the 
Court of Session by way of appeal. Possibly there is an 
end also of the power of suspending. But the decree is not 
final, because the Court of Session can reduce a Sheriff 
Court decree in foro just as much as it can reduce a decree 
in absence. — (Act, § 15.) 
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Decrees in absence in the SheriflF Court on which a 
charge is not competent seldom occur. The case of an in- 
terdict in absence, containing no decemiture for expenses, 
is about the only one which may occur frequently. Such 
decrees are to become final after the lapse of twenty years 
from their date, provided, firstly, there has been either per- 
sonal service or an authorized entering of appearance, and 
secondly, provided the decree have not been sooner recalled 

> 

or at least brought under review by suspension or reduction. 
—(Act, § 15.) 



Section V. — Amending Undefended Actions. 

The Act contains a provision on the subject of amending 
Undefended Actions. The old law on the subject is contained 
in the Act of Sederunt of 1839 (§ 13) which simply says, 
that " when a libel is amended in absence of the defender, 
a copy of the amendment must be served upon him in the 
same manner and on the same inductee as the original libeL'^ 
Here, nothing being said as to what amendments are com- 
petent, that matter is left to the common law ; the amend- 
ment is necessarily by minute, and service of the amendment 
is essential. The Act of 1876 (§ 13) provides, Firstly, that 
any error or defect in an undefended petition may be 
amended if the Sheriff shall think such amendment should 
be allowed. This removes the limits which at present 
fetter the discretion of the Sheriff as to allowing the amend- 
ment, and leaves it entirely to him to aUow or refuse it. 
The Act next provides (§ 13) that the amendment may be 
either on the petition or on a separate paper. This makes 
a formal minute of amendment not absolutely necessary. 
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Lastly, the Act says (§ 13) that the Sheriff may ** if he shall 
see fit " order the amended petition to be served, and allow 
the defender to enter appearance within such time as shall 
seem proper. This makes it unnecessary to serve again, for 
example, should the amendment be trivial, and unneces- 
sary when the amendment is served that the new indiu^ioB 
should be of the same length as the original. 

The expenses of an amendment in absence are not 
chargeable against the defender. — (§ 13.) 

The amendment in absence has not a retrospective effect 
in validating diligence in questions with creditors, but it 
has that effect in questions 'with the defender himself, or 
with any person representing him by a title or in right of a 
debt contracted after the diligence. — (Act, § 13.) 



Section VI. — Defences. 

1. Form of the Defences, 3. Prorogation of Time for Lodging 

2. Diet for Lodging Defences, Defences, 

The Statute has abolished the hearing on the grounds of 
action and the nature of the defence, which formerly was 
the first step in a defended cause. This change was neces- 
sary in order to carry out the contemplated assimilation (so 
far as was possible) of the Sheriff Court proceedings to those 
in the Court of Session, but it has abolished a discussion 
which was often of service to the parties in letting them see 
what were the points at issue. The first step now in a 
cause in which appearance is entered is for the defender to 
prepare and lodge his defences. 
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1. Form of the Defences. — The defences are to be in the 
shape in which the defences now are when the record is 
not closed on a minnte — that is to say, to be in the form of 
articulate answers to the condescendence, having a note of 
pleas-in-law and, where necessary, a statement of facts 
annexed. — (Act, § 16.) The Act gives the practitioner in 
framing his defence the same directions as are given with 
regard to the condescendence, namely, that the answers and 
statement of facts shall be made succinctly and without 
quotation from documents except where indispensable. 
Every Act on the subject of process seems to consider it 
necessary to give some such direction to practitioners at 
every possible opportunity. 



2. Diet for Lodging Defences.— The time for lodging 
the defences is the first court-day after the expiration of 
the inductee. If not lodged then they may be lodged, at the 
latest, at an adjourned diet not later than seven days after 
the expiration of the inducice, — (Act, § 16.) The defences 
are to be lodged with the SheriflF-Clerk. It is intended that 
the cause is to be called on the first court-day, and that the 
defender is then either to lodge his defences or to ask an 
adjournment to a specified day and hour. What is to 
happen if the cause is not called is not so clear. From the 
defender having given to him the alternative of lodging his 
defences either on the first court-day or at an adjourned 
diet, it would seem that he had an absolute right to seven 
days from the induci(B to prepare his defences. If this be 
so, it seems to me that it is not absolutely necessary that he 
should ask for the adjournment, but that the Sheriff-clerk 
ought to receive the defences if tendered at any time not 
later than the seven days. It will be observed that if the 
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first court-day is held seven days after the expiration of thd 
indudcB any adjourned diet is impossible. — (A.ct, § 16.) 



3. Prorogation of Time for Lodging Defences.— It is a 

question of some importance whether the Sheriff can pro- 
rogate the time. The defender may not be able to consult 
a law agent till the time for entering appearance, and to 
give an agent only seven days to prepare the defence 
might often be far too short. In many instances it would 
be a mere inducement to make reckless assertions, or reck- 
less denials, and thus an encouragement to unjustifiable 
litigation. Possibly, while the seven days are running, every 
source of information may be closed by the defender being 
ill or from home. Even an accident may prevent the lodg- 
ing of the defences within the seven days. The Act of 1853 
(§ 6) provided for such emergencies by saying that the 
periods appointed for lodging any paper, or for transmitting 
any process to the Sheriff, or for closing a record, might 
always be prorogated by the Sheriff on special cause shown, 
or by consent. A clause (§ 19) in the Act of 1876 abolishes 
prorogations of consent of parties, but nothing is said as 
to prorogations for cause shown, and it does not appear to 
me that any such necessary power as that of granting them 
can be held to be taken away by implication. 



Section VII. — Ebvising, Adjusting, and Closing Becobd. 

1. Revising the Pleadings, I 3. Procedure on Cloevng Record. 

2. AdJTMting and Closing, \ 



1, Revising the Pleadings. — The seventeenth section of 
the Act of 1876 provides that neither party shall be entitled 
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as matter of right to ask for a revisal of his pleadings, but 
that it shall he competent for the Sheriff to allow or order a 
revisal upon just cause shewn. This is substantially what 
has been the rule since 1853. 

The time at which the motion for revisal is to be made 
is left to inference. From the eighteenth section of the 
Act it appears that it ought to be made before the pro- 
cess is transmitted to the Sheriff with a view to adjust- 
ment, but there is no precise provision for the pursuer 
seeing the defences before that time. It is apparently 
contemplated that the pursuer is either to be present when 
defences are lodged, or at least is to have the opportunity 
of seeing them on the day of lodging. It will be simple 
enough for him, if the defences be lodged in Court when the 
cause is called, to move then for a revisal. Should they be 
lodged out of Court, he can ask the cause to be enrolled 
for the purpose of moving for the revisal, and until this 
motion is disposed of the Sheriff-Clerk should not transmit 
the process to the Sheriff. — (Act, § 18.) 

When an order for revisal is pronounced, it will now be 
almost necessary to make it an order to revise on separate 
papers. The care with which the Statute (§ 10) directs 
that the principal petition is not to be borrowed without 
express permission, shews that it is not intended that it 
should be meddled with more than is necessary. As the 
revised condescendence should thus be on a separate paper, 
it will be convenient to have the revised defences in the 
same form. 

For the reasons stated above (p. 31), I think it will be 
competent for the Sheriff to prorogate once, on special cause 
shewn, the time for lodging a revised pleading. 



2. Adjusting and Glosiiig.— The next step is for the 
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Sherifi-Glerk to transmit the process to the Sheriff with a 
view to adjusting. This is to be done at once where no 
motion for revisal is made, or where it is made and refused. 
So far there is virtually no change. If a revisal, however, is 
ordered, the Statute says that the process is to be transmitted 
after the lapse of the period within which the revised plead- 
ings fall to be lodged. This procedure is new, and is meant 
to supersede the necessity for taking decree by default for 
failure to lodge the revised paperi^. The provision, though 
according to one reading it might not take effect till after the 
period for lodging both papers had elapsed, must mean that if 
the revised condescendence is not lodged at the time it is 
due the process is to be then transmitted ; because if the 
condescendence is not revised there is no use waiting for the 
revisal of the defences. If the revised condescendence is 
lodged, the process will not be transmitted till after the 
revised defences are due. — (Act, § 18.) Where the Clerk 
has not the whole process in his hands it is plain that he 
must transmit what he has. 

When the process is transmitted, the Sheriff is to direct 
the action to be put to the roll for the first court-day 
occurring not less than four days thereafter. The reason 
for the interval being allowed before adjustment is obvious, 
and it is therefore plain that the interval should be allowed 
between the date of the Sheriff returning the process and 
the adjusting day, and not after the date of transmission to 
him.— (Act, § 18.) 

Upon the day for adjustment, the Statute says that the 
Sheriff shall require the parties then to adjust their plead* 
ings, and shall close the record. — (Act, § 18.) This language 
is peremptory, but as the power of once prorogating the 
period for closing the record, which is given by section 6 
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of the Act of 1853, has not been repealed, it nmst be taken 
still to exist — (Supra^ p. 31). 

3. Procedure on OIoBUig Beoord.— At the time of closing 
the record the Sheriff is directed to ask the parties whether 
they renounce farther probaition— -(Act, § 23.) This is done 
in the Court of Session, and there may be cases in the 
Sherifi'-Gonrt in which it will be a nsefol question to ask. 
If the parties are ready to renounce probation they sign a 
minute to that effect on the interlocutor sheet, which the 
Sheriff follows up with a finding to the same effect, and with 
an order to debate. 

In general, however, Sheriff-Court causes involve disputed 
fact, and probation will not be renounced. The Sheriff will 
then consider whether to allow proof at once or to appoint a 
debate, and the provisions on this point are the same as 
those at present in force — (Act, § 23.) 



Section VIII. — ^Production of Documents. 

The uncertainty which at present exists as to what 
documents ought to be produced before the closing of the 
record, and what may be produced at the proof has been 
removed by the adoption of a very simple rule. — (Act, § 22.) 
If the documents are specially mentioned in the pleading of 
the party and are in his hands he must produce them at or 
before closing the record. If they are not specially men- 
tioned in the pleading, documents may be produced by 
him during the proof, whether he has had them previously 
in his hands or not. This right to produce them duriug the 
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proof is given without prejudice to the power of the Sheriff 
to order their production at any stage of the cause. The 
next clause of the section empowers the Sheriff to deal 
specially with the case of a production being made after the 
proof. The Sheriff may order or allow such a production at 
any time before judgment, upon such terms as to expenses 
and allowing further proof to the other party as shall seem 
just.— (Act, § 22.) 



Section IX. — Pboof. 



1. A^owming Diet of Proof, 

2. Fa/Uure of Parties to attend Proof. 



3. Evidence of Bankers^ Books. 



1. AcUonrmiig Diet of Proof— The regulations as to the 
mode of taking of proo& remain the same when the parties 
appear, but the Act contains some provisions for preventing 
unnecessary adjournments of proofs, and for what is to ba 
done should one or both of the parties fail to attend. The Act 
(§ 19) says that the time for a diet of proof cannot be pro- 
rogated by consent of parties. For the reasons already ex- 
plained, this will not prevent an adjournment on ^special 
cause shown. — (Act of 1853, § 10, supra^ p. 31). 

2. lUlnre of Parties to attend Proof— According to the 
20th section of the Act, it is provided that if one of the 
parties fail to appear at the proof it shall be in the power of 
the Sheriff to proceed in his absence, but this, though not 
customary, is competent at present. What is novel in the 
Act is what follows, where the Sheriff is directed, if the case 
goes on in absence, " to pronounce decree as libelled or of 
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absolvitor (as the case may require) with eiLpenses,'' unless 
a ** sufficient cause appear to the contrary'' and ^'whether a 
motion to that effect is made or not." The meaning of this 
apparently is that the Sheriff is to pronounce judgment on the 
merits in so far as shewn by the record or by the proof led. If 
the pursuer elects to proceed in the absence of the defender 
and proves his case he will therefore get decree in his favour 
whether he asks for it or not. In Uke manner, if he fails to 
prove it absolvitor will be pronounced. The fact that the 
defender is not there to move for the decree must be im- 
material, seeing that the Sheriff is directed to pronounce the 
decree which the case may require, whether a motion to 
that effect is made or not. These provisions, though their 
effects are not what lawyers have been accustomed to, and 
though they are not likely to be much used, are yet whole- 
some. They proceed on the very proper plan of deciding 
according to the merits of the cause, so far as they can be 
seen, in place of pronouncing decisions of a mere formal 
kind. 

If all parties fail to appear at the proof, the Sheriff 
is directed, unless a sufficient reason appear to the con- 
trary, to dismiss the action. — (Act, § 20.) This is pretty 
much what the Sheriff would be likely to do at present, 
unless there were some good explanation forthcoming of 
the absence of the parties. 

3. Evidence of Bankenf Books.— It may be useful here 
to direct attention to another Act passed in the last Session 
with reference to the use of bankers' books as evidence. 
Production of such books cannot now be required unless 
the authority of a Lord Ordinary be obtained. Certified 
copies are sufficient, and certain regulations for the in- 
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spection of originals are made. In order to give time for 
this inspection, five days' notice of the intention to use 
the copies is required. — (39 and 40 Vict. c. 48.) 



Section X. — Debate and Judgment. 



1. Time for hearing Debate, 

2. Parties not appearing at Debate, 

3. Correction of Errors in Judgmente, 



4. Judgments signed ouiofihe Terri- 
tory. 



1. Time for hearing Debate.— When proof is taken, 
the debate must follow immediately after the proof is led 
unless the Sheriff (on cause shewn) allows one adjourn- 
ment for a period not exceeding seven days. — (Act, § 23). 
The object of this rule is to have the cause debated while 
the facts of the proof are fresh in the memory of the 
parties. It is one which, even under the present forms, 
has been for some time in general use in Aberdeenshire. 
With regard to other debates, the rules remain the same 
as before. 

2. Parties not appearing at Debate. — Provision is 
made for a party failing to appear at a debate. — (Act, § 20). 
The directions are the same as in the case of a party 
failing to appear at a proof {supra, p. 35). They seem 
to me always to require the Sheriff to pronounce a decree 
of some kind, and indeed, in general, to require him to decide 
the cause upon its merits whether the parties choose to give 
him their assistance in the debate or not. Bead literally, 
the regulations might seem to require that a decree pro* 
nounced in the absence of one or both of the parties 
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from the debate should be pronounced at the diet. But 
the words of the Statute will be satisfied though the de- 
cree should be pronounced after an interval at avizandum, 
and I cannot suppose that it was meant that a Sheriff 
should pronounce decrees without having time to consider 
what the decree should be. 

3. Oorrection of Errors in Judgments.— The period for 
correcting errors in judgments has been extended. Where 
the judgment has been pronounced by a SherifE-Substitute 
he may correct any merely clerical or accidental error in 
it at any time before the transmission of the process for 
appeal to the Principal Sheriff. The Act provides that in 
like manner the Principal Sheriff may competently correct 
any such error in a judgment pronounced by him before 
extract thereof or appeal to the Court of Session. The 
clause seems not to have taken into account that deci- 
sions by the Sheriff-Substitute are frequently extracted or 
taken to the Court of Session without the other Sheriff 
having anything to do with them. Accordingly, where 
no appeal is taken to the Principal Sheriff, the powers of 
the Sheriff-Substitute in correcting errors seem to remain 
as at present. — (Act, § 34.) 

4. Judgments signed out of the Territory.— The Act 

of 1863, (c. 80, § 47) authorising judgments or other orders 
to be signed out of the jurisdiction, has been repeated, 
but with the addition that the date of such a judgment 
is to be the day on which the Sheriff-Clerk receives it at 
the seat of the Court and enters it in his books. — (Act, 
§ 50). Should the Sheriff-Clerk receive it one day and 
not enter it till another, it is evident that the latter must 
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be taken as the date of the judgment. This provision is 
intended to prevent any question — such as has sometimes 
been raised — ^whether periods for extract or for appealing 
should run from the date of the Sheriff's signature, or 
from the date at which it is first possible for the parties 
to have become aware of the judgment. 
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OHAPTEBIV. 



ORDINAEY ACTION— OCCASIONAL 

PROCEEDINGS. 



1. Amending (he Record, 

2. Decrees hy DefauU. 

3. Of Processes going to Sleep. 



4. Borrowing Processes — Penalty. 

5. Su/pplying Lost pleadings. 



Hitherto I have been following the normal proceedings 
which take place in nearly every action, as it happens to he 
defended or undefended, and I have pointed out as clearly as 
I can the various changes the Act has produced. I propose 
to take up in the same way those occasional proceedings 
which are sometimes necessary in actions, but as only a few 
of those proceedings have been affected by the Act, what I 
have to say about them will not occupy much space. In 
this Chapter I shall have to notice that the Act has provided 
more liberally for amending records ; somewhat more strictly 
for the pronouncing of decrees by default ; has removed (as 
being inefficient) the check on delay afforded by the well 
known 15th section of the Act of 1853 ; has tried to check 
the delays caused by the abuse of the right to borrow pro- 
cesses ; and has provided a simple way of supplying plead- 
ings that have been lost. 

1. Amending the Record. — ^The rules as to amendments 
which have been hitherto in force in the Sheriff Courts in 
defended causes have been of the most unsatisfactory kind. 
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The rules were copied from the Judicature A ct, and savoured 
of the worst periods of legal process in Scotland, when the 
form was everything and the substance nothing. Moreover 
such benefit as the rules gave virtually ended when the 
record was closed. The Legislature, following the example 
set by the Court of Session in 1868, has now given power to 
the Sheriff at any time to amend any error or defect in the 
record in any action, upon such terms as to expenses and 
otherwise as to him shall seem proper. — (Act, § 24.) The 
Legislature in giving this power uses words which it is 
remarkable should require to be used, namely, that **all 
such amendments as may be necessary for the purpose of 
determining in the action the real question in controversy 
between the parties shall be so made." This is the rational 
principle, and nothing was more unjust or discreditable to 
the Courts than the former practice of holding that when a 
mistake had been made the whole proceedings were useless. 
It is necessary to add that the broad principle which is laid 
down is somewhat narrowed by a proviso which follows the 
words quoted. The Act adds that it shall not be competent by 
such amendment to subject to the adjudication of the Sheriff 
any larger sum, or estate, or any other fund or property, than 
that specified in the petition, except with the consent of all 
parties interested. — (Act, § 24.) This restriction is against 
the principle with which the clause starts, and is in itself 
inexpedient. If a pursuer is claiming a legacy, for example, 
and finds when the proceedings are nearly done that he has 
erroneously stated its amount, it is absurd that he should 
not be allowed to correct it. Taken literally, the words of 
the Act would exclude the addition of such a subsidiary 
claim as one for interest and expenses. Happily some of 
the things which the restriction excludes can be attained by 
a supplementary petition. 
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The 24th section of the Act applies literally only to 
the amending of records, but it applies afortixyri to amend- 
ments tendered before the record is closed. What amend- 
ments should then be allowed is a question very much of 
discretion, and in exercising it judges will necessarily 
not follow any more strict rule than that laid down in the 
Act for the more difficult case. 

I have already alluded to the rules made under the 
English Judicature Acts for combining the equity and 
common law proceedings, as retaining all that was good in 
each and rejecting much that was peculiar. How much we 
have to learn from the liberal spirit in which they are 
framed may be seen by contrasting their rule on this point 
with ours. The new rule we have adopted is as much as 
we could expect, and is the most liberal we have yet tried, 
and yet it comes far short of the English rule. It is pro- 
vided in the English rules (III. 2) that, with the leave of 
the Court, the plaintiffs claim may be extended to any 
other cause of action, or to any additional remedy or relief ; 
and I see no good ground why we should stop short of this. 

The concluding sentence of the 24th section contains a 
provision as to the e£fect of amendments on diligence 
already used. It is the same as the corresponding provision 
which we have already considered in connection with unde- 
fended actions {mpra^ p. 29). 

2. Decrees by Defieiult. — The pronouncing of a decree by 
default for failure to lodge a pleading is left to be dealt with 
under the Act of 1863 (section 6). What falls to be done 
should a party fail to appear at a diet of proof, or diet of 
debate, I have already considered (supra, pp. 35 and 37). 
The 20th section of the Act however makes the consequences 
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which flow from absence at these diets, flow also from 
absence from any other diet in the cause. The first obser- 
vation occurring on this is, that the word diet must be read 
as meaning a diet fixed by interlocutor or by Statute, since 
it can hardly be supposed that absence from a mere enrol* 
ment was meant to be followed by so serious a consequence as 
a decree by default. The next observation is, that even 
taking the word diet in this restricted sense, the provision 
is sufficiently stringent, though something of the kind was 
certainly required. 

From the phraseology of the 20th section, which avoids 
the use of the word default, it would appear as if it were 
intended to make the decrees under it something more than 
decrees by default, and something of the nature of decrees 
on the merits, but practically there is now so little difference 
between the two kinds of decrees in the Sheriff Court that 
the point is unimportant. Both are decrees inforo. The 
modes for bringing both under review are the same, and 
practically the powers of the reviewing tribuncdfl over each 
kind are so amply sufficient for the correction of any error, 
and for the doing of full justice, that it little matters what 
name is given to the decree which is the occasion of the 
bringing up of the process. 

3. Of Processes going to Sleep.— It may be permitted 
to me to observe that it is an odd thing that a statute 
which provides peremptorily for the steps in a process fol- 
lowing each other with so much rapidity, and for no delay 
being allowed of consent, should yet make provision for the 
case of nothing being done for a whole year. The compara- 
tively sluggish Act of 1863 required something to be done 
every three months, and though it must be admitted that 
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the I5th section of the Act of 1853 was difficult to work, 
and Tery troublesome to practitioners, something of the 
Mnd was needed. The provisions which the Act of 1876 
makes on this subject appear to me — ^if any provision on the 
subject were considered necessary at all — ^both to be far too 
lax and to be in opposition to the spirit of the remainder of 
the statutory provisions. They are taken from the Court of 
Session Act of 1868. 

Section 15 of the Act of 1853 being first repealed (Act, 
§ 48), the Act of 1876 (§ 49) says that any action in a 
fflieriff Court in which no interlocutor shall have been pro- 
nounced during the period of year and day shall be held to 
have fallen asleep. It will therefore be easy enough at least 
to ascertain when a process is awake or has fallen asleep. 
The effect of falling asleep I presume will be that nothing 
can be done until the action has been wakened, and the Act 
accordingly makes due provision for the ceremony of 
wakening. If the agents consent, a minute to that effect is 
written on the interlocutor sheet, and an interlocutor is pro- 
nounced which wakens the process (Act, § 49, 1). If the 
agents do not consent, the party wishing the cause wakened 
must lodge a minute to that effect, and the Sheriff is there- 
upon to cause intimation of it to be made to the known 
agents of the other parties or to the parties themselves. An 
intimation (which nobody will ever read) is to be put on the 
walls of the Court. The extraordinary provision is then 
made, that where the parties have no known agents, or are 
themselves furth of Scotland, the Sheriff shall appoint inti- 
mation to be made by publication in the Eecord (which no- 
body ever looks at) of Edictal Citations. On the expiration 
of seven days from the last date of intimation, and on a 
certificate being lodged by the agent applying for the 
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wakeoing that the applicatioa has been duly intimated, the 
Sheriff may pronounce an interlocutor holding the cause as 
wakened. 

No period has been fixed as the latest at which a process 
may be wakened. It will therefore be competent, I pre- 
sume, to waken a process at any time within the forty years 
of the long prescription. Agents and parties will now see 
that they have some interest in bringing their processes to 
a termination, especially before any of the parties leave 
Scotland. If they do not, a person may find that a litiga- 
tion which he thought had been dropped, and had for years 
forgotten, had been revived and concluded to his detriment 
without his knowing anything about it. 

The provisions of the section do not apply to any action 
which at 1st October 1876 stood dismissed in consequence 
of six months having elapsed without any proceeding hav- 
ing been taken. They may be applied, however, to every 
action where a less period than six months had at 1st 
October elapsed without any proceeding having taken place. 
This is equivalent to saying that every action which at 1st 
October might have been revived by the Act of 1853 may 
be wakened under the Act of 1876 ; but, of course, until a 
year and day have passed from the last interlocutor, no 
wakening will be necessary. — (Act, § 49, last paragraph.) 

4. Borrowuig Processes— Penalty.— To prevent the in- 
terruption to business which is constantly occurring by 
failing to return processes by the time they are wanted, 
the Legislature has taken the rough and ready means of im- 
posing a fine on the agent who is in fault. The Act (§ 
21,) says that when an agent who has borrowed a process 
or any part thereof fails to return the same for any 
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diet in the cause for which the process or the part borrowed 
shall be required, the Sheriff is to impose a fine. Before 
going further, it is well to point out that here (as in the 
case of a decree by default already alluded to) a mere enrol- 
ment can hardly be called a diet in the cause, but that the 
word diet will be confined to the times appointed by statute, 
or by special interlocutor, for the cause coming on. The 
statute goes on to say that the Sheriff is to impose the fine 
whether a motion to that effect is made or not. Its amount 
is to be one pound, and it is payable to the Clerk of Court 
for behoof of Her Majesty. In order to enable the Clerk 
to recover it, it will be necessary to have the order in 
writing. The statute does not say how the fine is to be 
recovered, but as there is no direction to treat non-pay- 
ment as an act of contempt, the clerk should proceed by 
the use of ordinary diligence. — (Act, § 21.) 

The order imposing the fine is not subject to review, but 
it is competent for the Sheriff who imposed it, on cause 
shewn, to recall the order. — (Act § 21.) If the agent who 
has the process is present at the diet and states his excuse, 
and it is found sufficient, it seems hardly necessary to im- 
pose the fine in writing for the mere purpose of writing 
another order for taking it off again. 

For my part, I do not like this system, and I doubt 
whether much is to be gained in the way of despatch by 
the imposing of fines, which will be an irritating punish- 
ment for small neglects, and useless when a client is willing 
to pay for delay. I think it would be found much preferable 
to. conduct processes on some system by which the power 
of the Court to proceed should not be liable to be frustrated 
by the neglect of one of the agents. Tlie pleadings, which 
really are the records of the Court, ought never to leave its 



BOBROWING PROCESSES — PENALTY. 47 

custody, and little more is wanted to make this practicable 
than to direct that a copy of each pleading shall be given 
to the opposite party at the time the pleading itself is lodged 
in the process. 

5. Supplying Lost Pleadings.— It should have been 
hardly necessary to have gone to the Legislature to remedy 
such a trifling matter as the loss of a paper in the Sheriff- 
Court. Usually the difficulty has been got over by the 
agents in the cause consenting to a copy being held as equi- 
valent to the lost original. If this consent were refused, 
the only known remedy was an action of proving the tenor 
in the Court of Session. The necessity for this elaborate 
and expensive action has been got over by the Legislature 
providing (in the simplest manner) that when a petition or 
other pleading is lost or destroyed a copy may be substituted. 
This copy must be proved in the action to the satisfaction 
of the Sheriff before whom it is depending. It must sJso be 
authenticated in such manner as he shall require. If these 
conditions are complied with, the copy is to be held equi- 
valent to the original for the purposes of the action. — (Actj 
§ 11.) It is well to note that the provisions apply only to 
petitions or pleadings, and (like the similar provisions in 
the Court of Session Act of 1868) do not apply to the case 
of interlocutors or other orders of the Court being lost.* 

(a) Oofton V. Gofton, 13 March 1875, 2 B. 599 
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CHAPTER V. 



APPEALS IN THE SHERIFF COURT. 



1. Competency of Appealing, 

2. Time of Appeal. 

3. Mode of Appealing, 

4. The Procedure in the Appeal. 

5. Additional Statemente or Proof 



6. Reviewing Powers of Principal 

Sheriff. 

7. Begutatim/g Possession pending 

Appeal. 



During the two Sessions in which the Bill was before 
ParKament the Government proposals as to the restriction 
of appeals from the Sheriff-Substitute to the Principal Sheriff 
were based on the Eeport of the Eoyal Commission, and 
were of a kind which would have done much to shorten 
litigations. At the last moment, however, the proposals 
were so materially altered that there is not now much dis- 
tinction between the superseded practice and what the Act 
directs. The main improvements in the Act are, that it is 
made more easy to know when the right to appeal exists, 
and that the proceedings in the appeal are somewhat 
shorter. 



1. Oompetency of Appealing.— By the Act of 1876 (§ 27) 
an appeal is competent against the following, and no other, 
interlocutors, viz : — 
A final judgment ; or against an .interlocutor — 
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(1) Granting, or refusing interdict, interim or final ; or 

(2) Granting interim decree for money, or making an 

order ad factum prosataridym^ or sisting an action ; 
or 

(3) Allowing, or refusing, or limiting the mode of, 
proof; or 

(4) Against which the Sheriff-Substitute either ex 
proprio motUy or on the motion of a party, grants 
leave to appeal. 

A final judgment is defined in the Act (§ 3) to be a 
judgment or interlocutor which, either by itself or taken 
along with a previous interlocutor or interlocutors, disposes 
of the whole subject matter of the cause, or of the competi- 
tion between the parties in a process of competition, although 
judgment shall not have been pronounced on all the ques- 
tions of law or of fact raised therein, and although expenses 
if found due have not been taxed, modified, or decerned for. 
This definition is taken from the Court of Session Act of 
1868 (c. 100, § 53). The only word in it which may be 
difficult to construe is subject matter, and I hardly see why 
that word was used in preference to the more usual word 
** conclusions," or what difference there can be between the 
expressions. 

With regard to the remaining reviewable interlocutors, 
no difficulty can arise as to the meaning of the first class of 
them, namely, those granting or refusing interdict. Under 
the second class, it is well to point out that it has been de- 
cided in the Court of Session that an interim award of 
expenses does not fall under interlocutors granting interim 
decree for money, (a) and that it is doubtful whether an 

(a) See Notman v, Eidd, 9 Feb. 1872, and other authorities quoted in 
the Author's treatise on Sheriff Court Practice (2d ed.)» pp. 490, 491. 
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interlocutor ordering consignation does. The other inter- 
locutors in the second class can hardly give rise to doubt. 

The third class, namely, the interlocutors allowing, or 
refusing, or limiting the mode of, proof, may give rise to 
discussion, but as the power of appealing must be liberally 
construed, it must be held to apply to orders for all kinds of 
proof. Thus, it will apply to an order allowing proof in 
replication or conjunct proof, or allowing additional proof; 
though I think it could not be applied to an adjournment of , 
or refusal to adjourn, a proof already allowed. It will apply 
of course to an interlocutor granting or refusing a diligence 
against havers. 

The fourth class can hardly give rise to discussion. 

On comparing these provisions with the Act of 1853, it 
will be seen what has been gained. It is now incom- 
petent (until a final judgment) to appeal against interlocu- 
tors which dispose in part of the merits of the cause, or 
dispose of a dilatory defence ; but as it is impossible to pro- 
nounce interlocutors of these kinds to any practical purpose 
without pronouncing an order which will fall within 
one of the three first classes of reviewable interlocutors, 
not much is gained. It is a distinct gain that it is now 
incompetent to appeal separately against interlocutors 
deciding on the admissibility of evidence tendered during a 
proof. On the other hand, it is now competent to appeal 
against an interlocutor refusing proof, and against any 
interlocutor whatever with the Sheriff-Substitute's leave. 
It will be observed that if an interlocutor taxing, modifying, 
or decerning for expenses be pronounced after the expiry 
for the time of appealing against a final judgment, or after 
that right of appeal has been exhausted, there is no oppor- 
tunity for appealing against it, except with leave. 
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Interlocutors deciding questions of confidentiality against 
■witnesses seem to remain as before. — (Act of 1853, § 18.) 

2. Time of Appeal— The normal time of appealing still 
remains (§ 28) seven days after the date of the interlocutor, 
hut the Act (§ 83) says that an appeal against s,iij final 
judgment may be taken at any time within one month of its 
date, if the same shall not have been sooner extracted or 
implemented. 

3. Uode of Appealing.— The mode of appealing is the 
same as in the Act 1853, with the exception that the 
wording of the appeal has been slightly altered. It for- 
merly ran in the first person, and now it runs in the third. 
The Legislature has also made provision for the case of the 
interlocutor sheet on which the appeal should be written 
not being in the hands of the clerk at the time. — (Act, § 28.) 

4. The Procedure in the Appeal has been slightly 
altered. At present the appellant has it always in his power 
to select written in preference to verbal argument. Here- 
after the power of selection will be with the Principal 
SheriflF. On the appeal being taken, the Sheriff-Clerk is 
forthwith to transmit the process to the Principal Sheriff, 
whose duty it will then be (§ 28) to determine the procedure 
in the appeal He may select oral or written argument, but 
he cannot give himself the benefit of both, and if all parties 
concur he may dispose of the appeal without argument. 
It will be seen that these provisions indirectly take away 
the power which an appellant formerly had of appealing 
without submittitig any argument. 

6. Additional Statements or Proo£— The power which 
the Principal Sheriff at present has of opening up the record 
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exproprto motu is continned to him, and there is added to it 
a power to allow further proof. — (Act, § 28, 3.) 



6. Reviewing Powers of Principal Sheriflt— The powers 
of the Principal Sheriff in an appeal have been likened to 
those of the Court of Session, the 69th section of the Court 
of Session Act of 1868 being adopted verbatim (Act, § 29). 
The result has been to attain what is known in England as 
an appeal by way of rehearing. All the interlocutors and 
judgments pronounced in the cause may be reviewed, not 
only at the instance of the appellant, but also at the instance 
of every other party appearing in the appeal. The purpose 
of this is declared to be to enable the Principal Sheriff to do 
complete justice without hindrance from the terms of any 
interlocutor, and without the necessity of any counter- 
appeal. To prevent this result from being defeated, the 
appeUant cannot withdraw his appeal without leave, and if 
it be withdrawn, any other party may insist in the appeal to 
the same effect as if he had taken it himself. — (Act, § 29.) 

7. Regulating Possession pending Appeal— The power 
to regulate possession pending an appeal has been restored 
to the Sheriff-Substitute. The Court of Session had held, so 
far back as 1837, that during an appeal to the Principal 
Sheriff the Sheriff-Substitute could do nothing. This 
holding was not only questionable as matter of law, but was 
inconvenient in practice. It is now declared (Act, § 31) 
that the Sheriff-Substitute — " having a just regard to the 
interests of the parties as they may be affected by the deci- 
sion on the appeal" — shall have power to regulate all 
matters relating to interim possession according to his dis- 
cretion. Thus, it is declared that he may make any order 
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for the preservation of any property to which the action 
relates, or for the sale of such property when perishable, or 
for the preservation of evidence. An interim interdict, 
though appealed against, is binding till recalled, and an 
appeal does not prevent the immediate execution of a 
warrant for sequestration for rent, or of a warrant to take 
inventories or place effects in custody ad interim^ or other 
warrants of interim preservation. These are all salutary 
provisions, and they do not prevent the Principal SherifiE 
from regulating the interim possession himself, should he 
have the opportunity, and see fit — the Statute expressly re- 
serving and confirming his powers. — (Act, § 31.) 
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CHAPTER YL 

EXTRACT AND EXECUTION. 

1. Time for Extracting. I 3. Edictal Charge, 

2. Feriod cf Charge. I 4. Senice of Arreetments, 

1. Time for Eztractmg. — ^A uniform time has been fixed 
for extracting decrees in the ordinary Sheriff Court. Every 
judgment, decree, interlocutor, or order, may be issued on 
the expiration of fourteen days from its date unless a 
competent appeal has been taken, and no extract is to be 
issued before that time unless the Sheriff who pronounced 
the same shall allow the extract to be sooner issued. — 
(Act, § 32.) It will be remembered that the time for 
extracting decrees in absence is seven days. — (Act, § 14.) 

The whole of this matter is now precise, but it will be 
seen that a very long period for extracting will have; been 
virtually allowed in some cases, if the Sheriff do not ex- 
ercise his power of shortening it. Since the Court of 
Session Act of 1868 (§ 68) the normal period has been 
twenty days from the judgment, provided forty-eight hours 
have elapsed from the interlocutor taxing expenses. Now, 
although the judgment may be extracted within fourteen 
days, the same period must be allowed from the inter- 
locutor taxing expenses, so that where expenses are awarded 
there will virtually be no shortening, unless there be a 
special order. Probably the practice may become common 
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of authorising the extract of the decree for expenses being 
issued sooner — say, on the expiry of the forty-eight hours 
as before. 

There are some judgments which are at present ex- 
tractable under special regulations in much shorter periods 
than fourteen days. Among such judgments may be men- 
tioned those pronounced in actions of removing, and those 
appointing executors. It evidently was not intended that 
the Act of 1876 should affect such judgments, and as its 
provisions on this subject are only brought in by way of 
amendment of § 68 of the Court of Session Act of 1868 
(which does not affect such judgments), it does not appear 
to have touched them. 



2. Period of Charge. — The warrant embodied in the 
extract will be so far changed that the days of charge, 
in place of being fifteen, will be seven, unless in the cases 
(such as removings) where there is some special law in 
force at present giving authority for inserting a shorter 
charge. The Sheriff has no discretion as to the fixing the 
period of charge. — (Act, § 8.) 

8. Edictal Charges. — ^Edictal service of the charge has 
been made competent against persons furth of Scotland, 
and the mode of giving the edictal charge is the same 
as that for giving edictal citation. — (Act, § 9.) 

4. Service of Arrestments. — The only other change 
made in the Act in regard to execution concerns the 
service of schedules of arrestment. Where the schedule 
has not been 'perstmoiRy served on the arrestee, a copy of 
it must (in addition to the one otherwise served) be sent 
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to him by post. It must be addressed to him at his last 
known place of abode. The person to send it is the officer 
serving the schedule, and in his execution he must certify 
that he has sent it, and state the address to which it was 
sent The penalty for failure to send the copy is, that the 
arrestment is ineffectual — (Act, § 12, 5.) 
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SPECIAL FORMS OF ACTION. 



1. Distinction hetvjeen Ordinary and 

Svmmary Actims. 
% Swmmary Applications under Sta- 

ttUes, 

3. Process o/Cesaio Bonornm. 

4. Actions of Furthcoming. 
^. Multipl^poindings. 



6. Application of Act to other Special 

Actions, 

7. Proceedings to which Act appUc- 

ahU in pa/rU 

8. Special Actions to which Act not 

applicaible. 



1. Distinction between Crdinary and Snnimary Actions. 

•^— The distinction between ordinary and summary actions 
has by recent litigation been very much removed. The 
distinction in the pleadings, other than the initial writ, was 
removed by the Act of 1853, and now by the Act of 1876 
the initial writ has become the same. 

The most important privilege which summary actions 
had under the old practice was that of proceeding in vaca- 
tion time much in the same way as during Session. That 
privilege was conferred by, or rather is expressed in, the 
Act of Sederunt of 1839, which says (§ 137) that " the pro- 
cedure in such cases shall not abide the ordinary course of 
the court-days, it being always competent to pronounce 
such interim order as the exigencies of the case require.*' 
This privilege has not been abolished, and it will therefore 
be still competent in every case which could formerly have 
been begun by summary petition to enrol the action in 
vacation time, and to pronounce such interim order as may 
be necessary. The privilege of issuing a summary action 
on short indtidce also remains. — (Act, § 8, 2.) 
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2L Bnamy AinikilMMi sader iHilMlgi — ^m maoy 
leoeni Acts of Parliament (of which the Efacation Act may 
be taken aa an example) applications haYe been permitted to 
the Sheriff which he has been directed to dispose of in a 
munmArj manner. The intention ol the Legidatore has 
evidently been that the application should be disposed of 
in a summary way analogous to that nsed in civil pro- 
ceedings under the Small Debt Act, or in criminal pro- 
ceedings under the Summaiy Procedure Act. Some, how- 
ever, have supposed the Legislature to have so expressed 

« 

itself as to have made it necessary in these cases to have 
** summary petitions '^ in the old foim, that is, petitions with 
records, written proofs and appeals — thus attaining a result 
evidently very different from what must have been desired. 
A clause (§ 52) has been introduced into the Act of 1876 
with the view of correcting this error. It provides that the 
application in such cases may be by petition in one of the 
forms provided by the Act, that is, with prayer, condescend- 
ence and pleas-in-law — ^rather a large apparatus, it must be 
confessed, for a small matter. This petition is to be served, 
and a diet fixed for parties appearing and being heard. At 
this diet, or at an adjourned diet, proof when necessary may 
be led. At the end of the proof parties are heard, and the 
Sheriff gives his judgment in writing. 

The cases to which this mode applies are only those for 
which neither the Act of Parliament founded on, nor any 
practice in the Sheriff Court, more particularly provides 
the form in which the same shall be heard, tried and deter- 
mined. — (Act, § 62.) It will be observed that the clause 
is entirely permissive, and that the applications in question 
may still, therefore, be presented, and summarily disposed 
of in the customary manner. 
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3. Process of Oessio BononinL— Exactly forty years ago 
the process of cessio bonorum was competent only in the 
Court of Session. In the interval it has been competent 
in both Courts, with the result that it has been becoming 
more and more frequent in the lower, and falling more 
and more into disuse in the higher Court. Hereafter 
it is to be competent only in the Sheriff Court. — (Act, 
§26.) 

A slight alteration has been made in regard to the cir- 
cumstances under which a person .may apply for the benefit 
of cessio. The object of the application being to enable a 
person who is willing to give up all his effects to his cre- 
ditors to escape imprisonment, the test has been made insol- 
vency coupled with hability to imprisonment. The appHcant 
must be insolvent and either under a charge to pay a civil 
debt on which imprisonment may follow, or exposed to a 
decree not requiring a charge, on which imprisonment may 
follow. Along with his petition the debtor must produce 
the charge, or, if there be no charge, a certificate, of the 
existence of the decree under the hands of the Clerk of 
Court which granted it. — (Act, § 26, 2.) 

The form of the application will still follow that pre- 
scribed by the Act of King William the Fourth, as ex- 
plained by the relative Act of Sederunt. The provisions of 
the Act of 1853 were never applicable, and the Act of 1876 
expressly recognises that the action is stiU to be brought 
under the special Act as amended by it. — (Act, § 26, 2.) 
The form given by the Act of Sederunt will, however, have 
to be modified in some particulars, to suit the changes in 
the law made by the present Act. 

With regard to intimations, a new provision has been 
made for the case of creditors who are furth of Scotland. In 
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their case it is provided that notice is to be sufficient if it be 
given to their known agents or mandatories in Scotland. 
The provision may be useful in some cases as efiPecting a 
saving of time. — (Act, § 26", 5.) 

Appeals in cases of cesstOy whether in the Sheriflf Court 
or to the Court of Session, are to be taken in the same form 
and subject to the like provisions, restrictions, and condi- 
tions, as are by law provided in regard to appeals against any 
judgment or interlocutor pronounced in any other action in 
the Sheriff's Ordinary Court. — (Act, § 26, 4.) This gets quit 
of the anomaly of the appeals proceeding, as they did till 
now, under the forms in use prior to 1853. 

Interim protection or liberation may now be granted 
without delay. The old common law rule was that no 
interim protection or liberation could be given ixntil the diet 
for the creditors appearing had arrived, and this always 
involved a delay of at least thirty days, during which the 
debtor could not get protection or liberation. The Act of 
William the Fourth was apparently meant to alter this, but 
its language was not sufficiently distinct, and in the Act of 
Sederunt which followed, the old rule was continued. The 
new Act (§ 26, 3) makes special provision for the case. If the 
applicant be not in prison, it is lawful for the Sheriff to grant 
interim protection on his finding caution for such amount as 
the Sheriff may deem reasonable for his appearance at all 
diets of the process. The Act does not contemplate the cre- 
ditors being heard before this protection is granted, but the 
necessity for the debtor asking the interim protection, 
either in his original petition or in a supplementary one, is 
not taken away. If the applicant is in prison, forty-eight 
hours' notice to the incarcerating creditor, or his known 
agent, is required of the motion for interim liberation. On 
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this being given, the motion may be granted on caution for 
such an amount as the Sheriff may deem reasonable. The 
caution here is for more than in the case of interim* protec- 
tion. It binds the cautioner to present the applicant at the 
prison for re-incarceration should the cesaio be refused or 
the interim warrant be recalled, and this in addition to 
making him answerable for the applicant's appearance at all 
the diets of the process. — (Act, § 26, 3.) It is not distinctly 
said that warrants of interim protection or interim liberation 
are liable to appeal, but it is intended that they should be> 
because the Act says that they are to become effectual when 
granted, and are to remain good until recalled. — (Act, 
§ 26, 4.) 

4. Actions of Forthcoming. — The process of furthcoming 
will of course be conducted in the new forms provided by 
the Act, but a further change upon it has been made which 
is of some importance. By the regulations in use in the 
Small Debt and Debt Eecovery Courts, a furthcoming can be 
entertained though the arrestee alone be subject to the 
jurisdiction. In the Ordinary Court it has hitherto been 
required in order to give jurisdiction that both the arrestee 
and the common debtor should be subject to it. The rule 
in the Ordinary Court has now been altered to make it the 
same as the rule of the more summary Courts, and it is 
enough if the arrestee be subject to the jurisdiction. — (Act, 

§47.) 

The provision of the Act as to citing the conmion debtor 
if he be out of the jurisdiction, requires notice. It speaks of 
citing him to lodge a notice of appearance within seven or 
fourteen days, as the case may be — (Act, § 47), and the cita^- 
tion should therefore be on the ordinary inductee of seven 
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days when the defender is within the mainland of Scotland, 
and fourteen days when he is on a Scotch island or out of 
Scotland. — (Act, § 7.) It will be incompetent to cite on any 
shorter indticicd under the first exception to the eighth sec- 
tion of the Act (supra^ p. 19), the whole case being entirely 
new. 

6. Unltiplepomdings.— The Act of 1876 contains a long 
clause — ^the 25th — ^with regard to multiplepoindings, which 
is merely a repetition of the 8th section of the Act of 
1853. The Act had apparently been originally intended to 
be a Consolidation Act, repealing the Acts of 1853 and 1838. 
This clause seems the solitary remnant of its good inten- 
tions. 

A change with regard to multiplepoindings is really 
made by the 47th section, where an enlargement of jurisdic- 
tion is made corresponding to that made in furthcomings. 
It is now sufficient that the holder of the fund or subject in 
medio be subject to the jurisdiction, and the defenders or 
claimants may be cited though they reside in other jurisdic- 
tions, in the same way as the common debtor in a furth- 
coming. — (Act, § 47.) 

6, Application of Act to other Special Actions.— Many 

actions, though they have special names, are conducted 
almost exactly as ordinary actions, ai^d therefore the Act 
unquestionably applies to them. Among these may be 
specified — ^'Actions of Aliment, of Constitution and Adju- 
dication, Count and Eeckoning, Delivery, Exhibition, for 
Forfeiture of Feu Eights, and Interdicts ; Ordinary Maritime 
Causes ; Proceedings for Begulating Marches ; Actions of 
Maills and Duties; Poindings of the Ground; Ordinary 
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Eemovings and Ejections; Sequestrations for Eent; Sus- 
pensions ; and actions for choosing Curators. 

Proceedings under the Conjugal Eights Acts also fall 
under the Act of 1876. By the Conjugal Eights Amend- 
ment Act of 1874 it is directed that applications in 
the Sheriff Court shall be by " petition in common form," 
and that the procedure in every such petition " shall, as 
nearly as may be, be the same as in an ordinary action." 
(37 and 38 Vict. c. 31, § 2.) 

Proceedings for Breach of Interdict, though they have 
something of the nature of criminal proceedings, cannot, 
after the case of Henderson v. Maclellany 23d May 1874, 1 
E. 921, be considered as other than proceedings in the 
ordinary court. The Statute of 1876 is therefore appli- 
cable. 

7. Proceedings to which Act applicable in part.— Pro- 
ceedings under the Employers and Workmen Act of 1875, — 
except when taken in the. Small Debt Court, — are to be 
taken in the County Court, which, for Scotland, "means 
the ordinary Sheriff Court of the county." — (38 and 39 
Vict. c. 90, § 14.) There being no special directions for 
the forms of process, the ordinary forms for the time must 
be used, and therefore the Act of 1876 applies. When the 
proceedings are taken in the Small Debt Court the Act 
of 1876 is inapplicable (Act, § 2) and they are regulated 
by the Act of Sederunt of 29th January 1876.* 

Proceedings under the Entail Acts seem partly to come 

* As this Act of Sederunt was in the appendix to it, it may be use- 
issued after the second edition of ful to many to find it in the ap- 
my treatise on Sheriff Court Prac- pendix to the present volume, 
tice, and therefore is not contained 
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within the Act and partly not. The process which, under 
the Montgomery Act, is competent in the Sheriff Court 
for ascertaining the amount of improvements to be charged 
against an entailed estate, being merely an ordinary action, 
falls clearly under the Act of 1876.— (10 Geo. III. c. 61, 
§ 26.) Where an application, however, is made for leave to 
feu under the Entail Amendment Act of 1868, it need not 
be in the form provided by the Act of 1876. The proceed- 
ing being regulated throughout by its special statute, cannot 
be considered as being taken in the ordinary Sheriff Court 

Proceedings under an appeal under the Poor Law Acts 
by a pauper against refusal of relief, fall under the Act of 
1876 only when they come to be litigated. As the pauper's 
application may be either verbal or written, no particular 
form can be required for it, and the ordering of answers by 
the- inspector seems a necessary result of the interim order 
for relief. Where record and proof are necessary, they can 
be conducted only under the Act of 1876. 

To proceedings under the Ecclesiastical Buildings and 
Glebes Act of 1868, the Act of 1876 cannot apply, unless 
the Sheriff orders pleadings, when it will apply to their 
form. The step by which the proceedings are begun in 
the Sheriff Court being — ^though called a summary petition 
— a mere appeal, the very words of which are dictated by 
the special statute, the Act of 1876 could not apply to it. 
Neither could the Act of 1876 apply to the remainder of 
the statutory proceedings without subverting the statute. 

8. Special Actions to which Act not applicable.— The 

Act seems inapplicable in some instances. Of these I shall 
adduce in this article some of the most important, and 
there are some remarks applicable to all of them. In so 
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far as concerns the petition, there would usually be no 
difficulty in putting it in the form required by the Act 
of 1876; but were this done, the procedure afterwards 
would require to be under it — either under its general 
provisions or under the 52d section. Neither of these, 
however, could be applied without upsetting the object 
of the application. Further, as records are not required in 
any of them, there is nothing to be gained by throwing 
the petition into the articulate form. 

Proceedinga under the Act of Grace by an incarcerated 
debtor for aliment have always been regulated by special 
statute (6 Geo. IV. c. 62) and by Act of Sederunt. They 
begin by a " complaint," upon which the applicant makes 
oath, and then aliment is given at once. In the very 
unusual case of there being a litigation for recall of the 
order, it is the opposing creditor who lodges the conde- 
scendence (A. S. 12 Nov. 1826) and the subsequent record, 
and any proof following on it, being then ordinary civil 
proceedings, would fall under the Act of 1876. 

Petitions for Law-burrows have always been considered 
as proceedings under the special statutes authorising them, 
and have never been conducted as proceedings in the ordi- 
nary Sheriff Court. The Act of 1876 cannot therefore 
apply to them. 

The summary proceedings competent under the Mer- 
chant Shipping Acts for the recovery of seamen's wages 
and of salvage, being regulated by special statute, seem not 
to fall under the Act of 1876. 

The proceeding for apprehending a debtor as in medi- 
tatione fwgcB is of such a summary nature that it cannot 
be considered as being taken in the ordinary Court in the 
sense of the Act of 1876. 

E 
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Petitions under the Lunacy Acts, being also regulated 
by special Act, are not to be considered as in the Ordinary 
Court. 

Summary Bemovings under the Act of 1838, from tene- 
ments of rent not exceeding £30 a-year, let for less than a 
year, being by statute in the Small Debt Forms, do not 
fall under the Act of 1876. 

Services of Heirs seem also to fall under this category. 
They are regulated by special Statijte, and have no records ; 
the proof, even where the application is opposed, being 
taken at once on the petition or conjoined petitions. In 
fact, they do not belong to the Ordinary Court business 
at all, but are the special summary procedure which re- 
placed the former procedure by brieves before juries. 

The taxation of law agents' accounts on special petition 
under the Act of Sederunt of 1839 seem also not to fall 
under the Act of 1876. 

Applications which are incidental to processes, such as 
petitions for admission to the Poor^s EoU, applications for 
letters of arrestment ad fundandam jurisdictionem, and the 
like, it seems unnecessary to bring in the forms prescribed 
by the Act of 1876. 
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1. Abolition of Commissary Courts. 

2. Petitions for appointing Eaaecutors, 



3. Confirming to English or Irish 

Property, 

4. Calendar of Confirmations, 

5. &mM TestaU Estates Act 1876. 



1. Abolition of Commissary Courts.— The Commissary 
Courts have been abolished. In all but name, their duties 
have long been transferred to the Sheriff Courts, and now 
the name has gone also. The business which has hitherto 
been done in the name of the Commissary will still be done, 
and be done by the same officials, but it will be done in the 
name of the Sheriff. In the counties where the Commissary 
Clerk is still paid by fees, the consoKdation of the offices of 
Sheriff and Commissary-Clerk will be delayed until the 
existing Commissary-Clerk ceases to hold office. In these 
counties there will still, therefore, be a Commissary-Clerk 
for some time, and while he continues, he will have charge 
of the executry business, but he will do his duties in the 
Sheriff-Court.— (Act, §§ 35, 36.) 

The only Commissary-Clerkship which the Act contem- 
plates keeping up in perpetuity, is that of Edinburgh. — 
(Act, § 37.) 

Although the Commissary Courts have been abolished, 
it is still (according to § 35) competent and proper to affix 
the seal of office of a commissariot to all documents to 
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which it would have been competent and proper to affix 
the same before the commencement of the Act. 

The Act has stopped short of getting completely quit of 
every vestige of the Commissary system. This might have 
been done, and at the same time another useful change 
effected. The propriety of giving to some central authority 
power to confirm executors for any part of Scotland has 
been generally conceded, and it must be conceded also that 
it will be only right, if reforms are to be carried which may 
injure the profession in Edinburgh, that a reform which will 
benefit it, should not be omitted. The proposal to effect this 
purpose which was made by the Law Courts Commission 
was to give the Sheriff of Edinburgh a general jurisdiction 
in executry business over Scotland. But that would be 
anomalous, and it seems to me that it would be better to 
follow the example of what has been done in heritable 
succession, and while leaving to the Sheriff of Edinburgh 
the same jurisdiction within his sheriffdom as other Sheriffs 
have within their sheriffdoms, and no more, to give the 
general jurisdiction to the Sheriff of Chancery. Were this 
done, the office of Sheriff-Clerk of Chancery might be amal- 
gamated with that of the Commissary-Clerk of Edinburgh, 
and the clerk of the amalgamated offices would then have 
under his charge the whole business relating both to heirs 
and executors. Vested rights might prevent such a pro- 
posal as this coming into full operation at once, but it could 
be provided that the jurisdiction of the Sheriff of Chancery 
was not to take effect over a county so long as there 
remained in it a Commissary-Clerk who was remunerated 
by fees. 

2. Petitions for appointing Executors, &c.— The form 
of the petition at present in use in the Commissary Court 
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will, I apprehend, still be used. Under the old law a com- 
missary petition did not fall under the Act of 1853 unless 
it happened to be litigated, and when the Act of 1876 there- 
fore says that it applies to civil proceedings in the ordinary 
Sheriff Court, it must have meant those which were in it, or 
were conducted as if they were in it, at the time. The Act 
accordingly proceeds on the footing, that (so far as not 
expressly altered) the steps pointed out in the Confirmation 
and Probate Act of 1858 are still to be followed. The only 
alteration which the Act makes on these forms in the gen- 
eral case is the adoption of a shorter form of certificate of 
intimation. — (Act, § 44.) 

3. Oonfirming to English or Irish Property.— Some 
additional provisions are made with the view of making 
Scotch confirmations more available in England or Ireland. 

It is not necessary now to have any interlocutor finding 
that a deceased person died domiciled in Scotland. — (Act, § 
41.) If that be set forth in affidavit to the inventory, the 
Sheriffs-Clerk will insert in the confirmation, or in a note 
upon it, a statement that the deceased died domiciled in 
Scotland, and this statement has the same effect as the 
certified copy interlocutor. 

Another section removes the difficulties which were 
experienced in having confirmations of additional inventories 
sealed in the Probate Courts of England and Ireland. — (Act, 
§42.) 

A clause has also been introduced empowering Scotch 
executors to take up funds held by the deceased in England 
or Ireland in trust. If a Scotch confirmation has a note 
of such funds appended to it, and is produced in the 
English or Irish Probate Court, as the case may be, the con- 
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firmation is to be sealed in the nsnal manner. The Act 
then declares that the confirmation is to have the like force 
and effect in England and Ireland with respect to such 
fands as if probate or letters of administration, as the case 
may be, had been granted by the Court of Proljate in which 
it was sealed.— (Act, § 43.) The effect of this enactment must 
not be supposed to go further than it really does. The office 
of trustee does not in Scotland transmit to executors unless 
it be specially destined to them. If the trust therefore fall 
to be executed in Scotland, the sole power of the executors 
will be to enter into possession of the funds, and as speedily 
as may be, hand them over to the successor of the deceased 
in the office of trustee. 

4. Calendar of Oonflrmations. — ^Provision is made for the 
publication of an annual calendar of all confirmations 
granted, and of all inventories given up where confirmation 
shall not have been required. The materials for this 
calendar are to be supplied by the Sheriff-Clerks, and the 
duty of arranging and publishing them is placed on the 
Commissary-Clerk of Edinburgh. When published, a copy 
of the calendar is to he for inspection in the office of each 
Sheriff-Clerk.— (Act, § 45.) 

6. Small Testate Estates Act 1876.— It will be remem- 
bered that last year an Act was passed for lessening the 
expense of confirming to small intestate successions. A 
similar Act (39 and 40 Vict. c. 24) has been passed this 
year for dealing with small testate successions. The value 
of the estate which can be taken up under it is the same, 
namely £150, but there is this difference, that unless the whole 
estate of the deceased, both real and personal, have been 
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under that sum, the new Act cannot be used. Where the Act 
is available, the executor goes to the Sheriff-Clerk * of the 
county within which the deceased was domiciled at the date 
of his death, and the Sheriff'-Clerk will, on production of the 
will or other writ nominating the executor, prepare and fill 
tip an inventory and oath, and on the inventory being duly 
sworn will record the will or other writ, and expede the 
confirmation. For doing this a small fee, stated in the 
schedule, shall be charged, and the usual inventory duty 
must be paid. The Sheriff-Clerk may ask proof of the 
identity of the executor, and must be satisfied that the 
whole real and personal estate of the deceased does not 
exceed the £150 of value. It says nothing as to his being 
satisfied of the genuineness of the will or other writ. 

As in the case of intestate successions, the confirmation 
when granted may be sealed in England or Ireland on pay- 
ment of a small fee. 

*The Act (which was passed be- can now only be made to that official 
fore the Shexiff€k>iizts Act) says Com- in the counties in which he stOl 
znigsaxy-Olerk, bat the application exists. 



^F^"^""^^^ 



APPENDIX. 



APPENDIX. 



JURISDICTION CLAUSES OF THE ENGLISH 

COUNTY COURTS ACTS. 



19 & 20 VICTORIA, o. 108 (1866). 

28. [If parties agree, county court shall have power to try certain 
causes^ dbcJ] — The county courts shall not have jurisdiction to try 
any action for criminal conversation; hut with respect to all other 
actions which may be brought in any superior court of common 
law, if both parties shall agree, by a memorandum signed by them 
or their respective attorneys, that any county court named in such 
memorandum shall have power to try such action, such county 
court shall have jurisdiction to try the same. (Words in italics 
repealed by 38 and 39 Vict. c. 66.) 

68. [Appeal in actions, dc] — An appeal from the decision of a 
county court on the same grounds, and subject to the same con- 
ditions as are provided by the 14th section of the Act of the 
thirteenth and fourteenth years of the reign of Her present Majesty, 
chapter 61, shall be allowed in all actions where the parties agree 
that the court shall have jurisdiction. 



76 APPENDIX. 



No. 45. COUNTY COUBT FORMS, 1876. 

AOREEHENX TO GIVE JuRISDIOTIOK TO A CoUKTY CoURT. (19 and 

20 Vict. cap. 108, § 23.) 

We (or tJie respective solicitors of) A. B,^ oi^ &c., and C. D., of, 
&c., do hereby agree that the county court of 
holden at shall have power to try an action to be 

brought hj A, B. against C D. for under 

the provisions of section 23 of the County Courts Act, 1856. 

Witness our hands this day of 187 . 

A. B. (or E. F., Solicitor for A. B.) 
C. D. (or Q. H,, Solicitor for G. D.) 



28 & 29 VICT. c. 99 (1865). 

1. [Jurisdiction in equity to he exercised in county courts m 
certain suits and maUers,'] — The county courts held by virtue of 
an Act passed in the session of Parliament holden in the ninth 
and tenth years of the reign of Her Majesty, chapter 95, shall have 
and exercise all the power and authority of the High Court of 
Chancery in the suits or matters hereinafter mentioned : that is to 
say — 

2. In all suits for the execution of trusts in which the trust- 
estate or fund shall not exceed in amount or value the 
sum of £500 : 

5. In all proceedings under the Trustees Belief Acts, or under 

the Trustee Acts, or under any of such Acts, in which the 
trust-estate or fund to which the proceeding relates shall 
not exceed in amount or value the sum of £500 : 

6. In all proceedings relating to the maintenance or advance- 

ment of infants in which the property of the infant shall 
not exceed in amount or value the sum of £500 : 

7. In all suits for the dissolution or winding-up of any partner- 

ship in which the whole property, stock, and credits of 
such partnership shall not exceed in amount ox value the 
sum of £500. 
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18. [Certain fees to he taken and to he paid over to the consolidated 
fund, and iJie salaries of the judges to he increased hy £300 a year^ — 
In addition to the fees to be aathorised to be taken by order of the 
GommisBioners of Her Majesty's Treasury as aforesaid, there shall 
be paid by the suitors the several fees which are specified and set 
forth in the schedule to this Act, or such further or other fees as the 
said Commissioners, with the consent of the Lord Chancellor, shall 
from time to time by order direct, which fees shall be received by 
the registrar of the court, and accounted for and paid over by him 
to the treasurer of the court, who shall, at such times as the said 
Commissioners shall direct, pay such fees into the Bank of England 
to the credit of the paymaster-general, to be by him paid over to the 
credit of the consolidated fund of the United Kingdom of Great 
Britain and Ireland, and the salaries paid out of such fund to the 
judges of the county courts shall be increased by XdOO a year ; 
provided always, that the salary of the successor to any judge who 
under this Act shall receive a larger salary in the whole than 
£1500,* shall not exceed £1600. 



30 & 31 VICT. c. 142 (1867). 

11. [Action of ejectment may he brought where annual value of 
property does not exceed £20.] — All actions of ejectment f where 
neither the value of the lands, tenements, or hereditaments, nor the 
rent payable in respect thereof, shall exceed the sum of £20 by the 

• 

* Originally the Balaries of the the more recently and newly ap- 

coxmty court judges varied, but by pointed judges was raised to £1500. 

19 and 20 Vict. c. 108, i 81 (1856) f An action of '' ejectment" is an 

all judges after that date were to re- action for the recovery of land, but 

ceive the uniform salary of £1200, is not to be confounded with an 

reserving the rights of those pre- action of removing, the oorrespond- 

viously appointed who had received ing action to which in England is 

more to continue to receive the called an action for the recovery of 

larger salary. When the equitable a tenement. An ejectment is the 

jurisdiction was added, each judge form of action directed against a 

received £300 a year of additional person who' possesses or claims to 

salary, and the uniform £1200 for possess as owner, and it usually 

raises a question of title. 
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year, may be brought and prosecuted in the county court of the 
district in which the lands, tenements, or hereditaments are situate. 

12. [Court may try ctzses where title comes in question where 
neither value nor rent of property exceeds iB20.] — ^The county courts 
shall have jurisdiction to try any action in which the title to any 
corporeal or incorporeal hereditaments shall come in question, 
where neither the value of the lands, tenements, or hereditaments 
in dispute, nor the rents payable in respect thereof, shall exceed the 
sum of £20 by the year, or, in case of an easement or licence, where 
neither the value nor reserved rent of the lands, tenements, or here- 
ditaments in respect of which the easement or licence is claimed, or 
on, through, over, or under which such easement or licence is claimed, 
shall exceed the sum of £20 by the year : provided that the defendant 
in any such action of ejectment, or his landlord, may, within one 
month from the day of service of the writ, apply to a judge at chambers 
for a summons to the plainti£f to show cause why such action should 
not be tried in one of the superior courts on the ground that the title 
to lands or hereditaments of greater annual value than £20 would 
be affected by the decision in such action ; and on the hearing of 
such summons the judge, if satisfied that the title to other lands 
would be so affected, may order such action to be tried in one of the 
superior courts, and thereupon all proceedings in the county court 
in such action shall be discontinued. 

18. [Appeal in actions of^ectment and in actions where title comes 
in question^ and hy leave of the Judge allowed in all actions in which 
it is not now allov)ed,^ — Ai\ appeal from the decision of a county 
court on the same grounds and subject to the same conditions as 
are provided by section 14 of the Act of the thirteenth and four- 
teenth years of the reign of Her present Majesty, chapter 61, shall 
be allowed in all actions of ejectment, and in all actions in which 
the title to any corporeal or incorporeal hereditament shall have 
come in question, and, with the leave of the judge, eui appeal shall 
be allowed in actions in which an appeal is not now allowed, if the 
judge shall think it reasonable and proper that such appeal should 
be allowed. 
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ACT OF SEDERUNT IN RELATION TO " THE 
EMPLOYERS AND WORKMEN ACT, 1875." 

Edinbuboh, 29^ January 1876. 
The Lords of Council and Session, in pursuance of the powers 
vested in them by '^The Employers and Workmen Act, 1875/' 
(38 and 39 Vict. c. 90) snaot and declabb : — 

1. That in proceedings under the Act before the Small Debt 
Court of the sheriff, the forms set forth in the schedule hereta 
annexed, or forms as near thereto as circumstances permit, shall he 
usedj and all citations, and executions of citation of parties or 
witnesses shall be in the form, or as nearly as may be, of those in 
Schedule A of the Act 1 Vict. c. 41. 

2. In so far as the forms in the schedule annexed hereto shall 
be inapplicable to the circumstances, the forms contained in Sche- 
dule A of the said Act, 1 Vict. c. 41, or as near thereto as circum- 
stances will permit, shall be used. 

3. All causes under the said ** Employers and Workmen Act, 
1875," and the proceedings therein, shall be entered in the book 
mentioned in § 17 of the said Statute, 1 Vict. c. 41, in the same 
way as in other cases under that Act, and the decrees or orders 
and warrants shall be annexed to the complaint or summons, and 
signed by the clerk. 

4. No notice shall be required to be given by a defender of any 
set-off or counter claim that he may wish to advance at the hearing 
against the claim of the pursuer. 

5. The expenses shall be at the same rates as in the Small Debt 
Court. 

And the Lords appoint this Act to be inserted in the Books of 
Sederunt, and to be printed and published in common form. 

JOHN INGLIS, I^.D. 
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SCHEDULE. 

Simmona or Gomplaint, 

(Under " The Employers and Workmen Act 1876.") 

A.B,f Sheriff of the shire of , To 

, oflScers of court, jointly and severally : Whereas 
it is humhly complained to me by G.D, {design hini), purauevy against 
E,F. {design him)y [and G.S, where cautioner is to be called {design 
him)], defender ; That on the day of 

18 the pursuer and the defender entered into a contract 

or indenture, as the case may he] whereby \here state the nature of 
the contract or indenture, and the period of its endurance] ; That the 
defender has neglected and refused to fulfil the same by [here state 
the breach of contract complained of] ; Therefore it ought to be de- 
cerned and ordained [here set forth the particular remedy desired] ; 
[and add] or that the pursuer shall have such other remedy compe- 
tent under the said Statute in respect of the defender's breach of 
contract as to the court may seem just, with expenses. Herefore it 
is my will that on sight hereof ye lawfully summon the said de- 
fender to compear before me or my substitute in the court house at 

, upon the day of , at 

of the clock, to answer at the pursuer's instance in the said matter, 
with certification in case of failure of being held as confessed ; and 
that ye cite witnesses and havers for both parties to compear at the 
said place and date to give evidence in the said matter [here insert 
warrant to arrest, if desired, in actions with a pecuniary conclusian]. 
Given under the hand of the clerk of court at the 

day of 

Signed by Sheriff'- Clerk. 



Decree in Absence, 

Place and Date, 

Decerns in absence against the defender, in terms of the special 
conclusion of the summons above written, and for the sum of 

of expenses ; and decerns and ordains instant execution by 
arrestment, and also execution to pass hereon by poinding and sale 
and imprisonment, if the same be competent, after free days. 

Signed by Sheriff-Clerk, 
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Order when Caution Found. 

Place and Date. 

In respect the defender has broken the contract libelled, and 
that the court would have awarded to the pursuer the sum of £ 
of damages, and that the defender has found caution in terms of 
'' The Employers and Workmen Act 1875/' and that the pursuer 
consents, the court accepts the same in place of the said damages [or 
the part thereof], and orders that the defender do perform 

so much of his contract as yet remains unperformed, and finds him 
liable [in the remainiug sum of of damages and] in the 

sum of of expenses, and decerns ; and decerns and ordains 

instant execution by arrestment, and also execution to pass hereon 
by poinding and sale and imprisonment, if the same be competent 
after free days. 

Signed by Sheriff-Clerk. 



Bond or Enactment of Caution to he appended to the Complaint 

and Order. 

At , the day of 18 , in 

fulfilment of the preceding order, compeared G.ff. (design him)j who 
hereby judicially binds himself, his heirs, executors, and successors, 
as cautioners for the defender E.F., that the said defender will per- 
form so much of the contract between the said E.F. and CD. as yet 
remains to be performed ; that is to say {ttate what yet remains to be 
performed). And the said G.R. and the said KF. bind and oblige 
themselves, conjunctly and severally, to pay to the said CD. the 
sum of £ in case the said defender fails to perform what he 

has hereby undertaken to perform. 

Signed by the Party, Cautioner, and Sheriff-Clerk. 



Order on Apprentice. 

Place and date. 

The sheriflF orders that the defender E.F. do forthwith perform 
the duties he has contracted to perform under his indenture to the 
pursaer, and finds him liable in of expenses, and decerns ; 

and decerns and ordains instant execution by arrestment, and also 

F 
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execntioD to paas hereon by poiDcLing and sale and imprisonment, if 
the same be competent, after free days. 

Signed by Sheriff-Clerk, 



Order rescinding Contract (f Apprenticeship. 

Place and date. 

The sheriff adjudges and decerns that the indenture made be- 
tween the pursuer and the defender E,F. be rescinded, and that the 
defender (orptirsuer) do pay to the sum of i& , 

being the whole (or a part) of the premium paid on the binding of 
the defender {or pv/rsuer) as apprentice to the pursuer {or defender) : 
Finds the liable in of expenses, and decerns ; and 

decerns and ordains instant execution by arrestment, and also exe- 
cution to pass hereon by poinding and sale and imprisonment, if the 
same be competent, after free days. 

Signed by Cheriff-Slerh, 



Warrwnt of Commitment of Apprentice. 

Place and date. 
The sheriff having resumed consideration of this case, and hav- 
ing considered the proof adduced, finds that the defender has failed 
to comply with the order of the day of : Therefore 

grants warrant to commit the defender to the prison of for 

days (not exceeding fourteen), and grants warrant to officers 
of court and the keeper of said prison accordingly. 

Signed by Sheriff-Clerk. 



Order acc^ting Caution for performance of Duties. 

Place and date. 
In respect E.F., the defender, has failed to perform his duties 
under his indenture, and that the sheriff would have committed him 
to prison for a period of (not exceeding fourteen) days, and in respect 
that O.H. is willing to become cautioner to the amount of £ 
for the said CD. for the due performance by him of his duties, the 
sheriff directs such caution to be forthwith given instead of the said 
imprisonment : Finds the defender liable in of expenses, and 
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decerns ; and decerns and ordains instant execution by arrestment, 
and also execution to pass hereon by poinding and sale and imprison- 
ment, if the same be competent, after free days. 

Signed by Sheriff-Clerk, 



Bond or Enactment of Caution for an Apprentice^ to he appended 

to the Complaint, 

At , the day of 18 , in fulfilment 

of the preceding interlocutor : Compeared 0,H, {design him), who 
hereby judicially binds himself, his heirs, executors, and successors, 
as cautioners for the defender E,F, {design him) that the said E,F, 
will perform the whole duties that yet remain to be performed by 
him under the indenture entered into between him and CD., of 
date the day of , that is to say {state what yet re- 

mains to he performed) ; and the said GJJ. and the said E,F, bind 
and oblige themselves^ conjunctly and severally, to pay to the said 
CD. the sum of £ , in case the said defender fails to perform 

the duties yet to be performed by him under said indenture. 

Signed hy the Party, Cautioner, and Sheriff-Clerk, 



39 AND 40 VICTORIA. 

CHAPTER 24. 

An Act for the Relief of the Executors of Testates in Scotland 
where the Personal Estate is ofsmaU Value. — [Idth Jvly 
1876.] 

WHEBEAS many poor persons die testate in Scotland possessed 
of pezBonal estate of small amount, and it is desirable to in- 
crease the facilities for expeding confirmation to such estate and 
effects, and to reduce the expense attending the same : 
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Be it therefore enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present Parliament assembled, and by 
the authority of the same, as follows : 

1. [^Short titleJ] — This Act may be cited for all purposes as " The 
Small Testate Estates (Scotland) Act 1876." 

2. [Extent of Act.] — ^This Act shall extend to Scotland only. 

8. [Where estate does not exceed £150, eocecutor may apply to com- 
missary clerk to fill up inventory and eocpede confirmation^ — ^Where 
the whole real and personal estate and effects of a testate dying 
domiciled in Scotland shall not exceed in value the sum of one 
hundred and fifty pounds, the executor of such testate may apply to 
the commissary clerk of the county within which said testate was 
domiciled at the time of death j and the said commissary clerk, on 
production of the will or other writing of the testate containing the 
nomination of an executor, shall prepare and fill up an inventory and 
relative oath, as nearly as may be in the form of Schedule A. ap- 
pended to this Act, and, upon such inventory being duly sworn to 
by the executor, shall proceed to record said will or other writing 
and inventory and expede confirmation in the form as nearly as may 
be of Schedule B. annexed to this Act, and shall deliver the same to 
the executor without the payment of any fee therefor save as is pro- 
vided in Schedule C. annexed to this Act ; and such confirmation 
shall have the same force and effect as that prescribed in Schedule 
E. annexed to the Act of the twenty-first and twenty-second Vic- 
toria, chapter fifty-six ; and where such confirmation shall contain 
English or Irish estate the registrar of any probate court in England 
or Ireland shall affix the seal of the said court thereto on the con- 
firmation being sent to him by the commissary clerk for that purpose, 
enclosing a fee of two shillings and sixpence. 

4. [Proof of idevdityJ] — The commissary clerk of the county may 
require such proof as he may think sufficient to establish the identity 
of the executor. 
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5. [^Gommissary clerk must he satisfied that whole estate is under 
^150.] — If the commissary clerk of the county has reason to believe 
that the whole real and personal estate and effects of which the 
testate died possessed exceed in value one hundered and fifty 
pounds, he shall refuse to proceed with the application until he is 
satisfied as to the true value thereof. 



6. [Who may administer oath.'] — Oaths or affirmations under this 
Act or under the Intestates Widows and Childrens (Scotland) Act 
1875, shall, notwithstanding anything to the contrary in the last- 
mentioned Act, be administered in the manner provided by section 
11 of the Confirmation and Probate Act 1858. 



7. [Procedure and fees^] — ^Any ruleg and orders and tables of 
fees requisite for carrying this Act into operation shall be framed 
and may from time to time be altered by the Court of Session by 
Act of Sederunt ; but the total amount to be charged to executors 
shall not in any case exceed the sums mentioned in Schedule C. an- 
nexed to this Act. 

8. [Inventory duty not affected,] — Provided always that nothing 
herein contained shall be construed to affect any duty now payable 
on inventories of personal estate. 



SCHEDULES. 

SCHEDULE A. 

Form of Inventory and Belative Oath. 

Inventory of the Personal Estate and Effects wheresoever situ- 
ated of A,B. (design deceased), who died, testate, on the 
day of 18 , at , and had at the time 

of death his {or her) ordinary or principal domicile in the 
county of A, 
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I. Scotland. 

1. Gash in the house . . . . £ 

2. Household furniture and other effects in the 

house ..... 

3. Stock-in-trade and other effects belonging to 

deceased ..... 

4. Money in bank . . £, 

Interest thereon to date of oath 
to inventory 

Amount of personal estate in Scotland £ 

II. England. 

1. Principal sum in policy of insurance on life of 
deceased by the A,B. Insurance Co., num- 
bered and dated 18 , £ 
Vested bonuses 



Amount of personal estate in England £ 

Total amount of personal estate in Scotland 
and England ... £ 



{Add under Scotland or England any o^ter estate in usual form,') 

At on the day of 18 

In presence of 

Appeared CD, {design deponent), who being solemnly sworn and 
examined depones : That the said A,B, {repeat designation) died, 
testate, on the day of 18 , at , 

and had at the time of death his {or her) ordinary or principal domi- 
cile in the said county oi A,i That the deponent is the executor of 
the said A,B,, and has entered upon the possession and management 
of his or her estate as executor nominated by him or her (along witk 
) in his or her will (or other testamentary settlement or writing) 
dated the day of 18 , and now exhibited 

and signed by the deponent, and as 

relative hereto : That the deponent does not know of any other will 



SMALL TESTATE ESTATES ACT, 1876. 87 

or testamentary settlement or writing relative to the disposal of the 
deceased's personal estate or effects, or any part thereof : That the 
foregoing inventory, signed by the deponent and the said 

as relative hereto, is a full and complete inventory of 
the personal estate and effects of the said deceased A,B, whereso- 
ever situated and belonging or due to him (or her) beneficially at 
the time of death in so far as the same has come to the knowledge 
of the deponent : That the value at this date of the whole real and 
personal estate and effects, including the proceeds accrued thereon 
down to this date, does not exceed £150 sterling : That confirma- 
tion of the said personal estate and effects in Scotland (England 
and Ireland, as the case may he) is required in favour of the deponent 
(and the »aid ). All which is truth, as the deponent 

shall answer to God. 

SCHEDULE B. 

Form of Confirmation. 

Confirmation issited under the Act & Vict, cap. 

Confirmation in favour of C7.Z>., residing at , executor 

nominate of A,B, {design deceased)^ who died, testate, on the 

day of 18 , at , and had at 

the time of death his {or her) ordinary or principal domicile in 

the county of A. 

The said deceased A,B, had pertaining and resting owing to him 

(or her) at the time of his {or her) death the following personal estate 

and effects, viz : 

[Take in-pa/rticulars of estate as specified in the inventory J^ 

I, E,F,, Esq., Commissary of the said county of A,j considering 
that the said A,P, died, testate, on the day of ^8 , 

at , and had at the time of death his {or her) ordinary or 

principal domicile in the said county of A,; and farther considering 
that the said A,B, by his {or her) will {or other writing containing the 
nomination of executor) dated the day of 18 , and 

recorded in my court books upon the day of 18 , 

nominated and appointed the said CD. to be his {or her) executor ; 
and now seeing that the said C7.2>., as executor nominate foresaid. 
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has given up on oath an inventory of the whole personal estate and 
effects of the said A.B. at the time of his (or her) death, situated in 
Scotland (and England and Ireland^ as the case may he), amounting 
in value to ^ , as therein and herein-hefore set forth, and that 

the said inventory has likewise heen recorded in my court books on 
the said day of 18 : Therefore I, in her Majesty's 

name and authority, ratify, approve, and confirm the nomination of 
executor contained in the foresaid will (or other writing contain- 
ing the nomination of executor), and I give and commit to the said 
CD. full power to uplift, receive, administer, and dispose of the said 
personal estate and effects, grant discharges thereof, if needful to 
pursue therefor, and generally everything concerning the same to do 
that to the office of an executor nominate is known to belong : Pro- 
viding always, that he shall render just count and reckoning for his 
intromissions therewith, when and where the same shall be legally 
required. 

Given under the seal of office of the commissariot of the 
county of A., and signed by the clerk of court at 
on the day of 18 . 

Commissary Clerk, 

SCHEDULE C. 

Table of Fees. 

Where the whole personal estate and effects of the testate shall 
not exceed in vcJue twenty pounds, the sum of five shillings ; and 
where the whole estate and effects shall exceed in value twenty 
pounds, the sum of five shillings ; and the further some of one shilling 
for every ten pounds or fraction of ten pounds by which the value 
shall exceed twenty pounds ; together with the ordinary fees exigible 
for recording the will or other writing of the testate. 
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39 AND 40 VICTORIA. 

CHAPTER 70. 

An Act to alter and amend the Law relating to the Adminis- 
tration of Justice in Civil Causes in the ordinary Sheriff^ 
Courts in Scotlandyandfor other purposes relating thereto. 
—[15th A^igust 1876.] 

Be it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

Preliminary. 

1. [Shxyrt Title.'] — ^This Act may be cited for all purposes as* 
" The SheriflF Courts (Scotland) Act, 1876." 

2. [Commencement and application of Act] — This Act shall com- 
mence and come into operation on the first day of October one 
thousand eight hundred and seventy-six, which date is hereinafter 
referred to as the commencement of this Act. Unless where other- 
wise expressly provided, this Act shall only apply to civil pro- 
ceedings in the ordinary sherifT court. 

8. [Interpretation of terms.] — In this Act, unless when there is 
something in the sense or context repugnant to that construction, 
the following terms have the meanings hereinafter assigned to 
them ; that is to say, 

"Action" includes every civil proceeding competent in the 

ordinary sheriff court : 
" Person " includes company, corporation, and firm : 
" Sheriff " includes sheriff-substitute : 

" Sheriff clerk " includes sheriff clerk depute, and in Pai*t 
YIII. of this Act means commissary clerk in those cases 
in which such office is not abolished : 
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^' Agent " means a law agent enrolled in terms of the Act of 
the thirty-sixth and thirty-seventh years of the reign of 
Her present Majesty, chapter sixty-three : 

" Final judgment " means a judgment or interlocutor which, 
either hy itself or taken along with a previous inter- 
locutor or interlocutors, disposes of the whole suhject- 
matter of the cause, or of the competition hetween the 
parties in a process of competition, although judgment 
shall not have been pronounced on all the questions of 
law or fact raised therein, and although expenses, if 
found due, have not been taxed, modified, or decerned 
for. 

I. — Sessions. 

4. [Of the sessions.'] — Each sheriff shall hold two sessions in each 
year, the one of which shall be called the winter session, and the 
other the summer session. 

The winter session shall in each year commence on the first 
day of October or the first ordinary court day thereafter, and shall 
end on the last ordinary court day in March ; but it shall be lawful 
for the sheriff to adjourn the court at Christmas time for a period 
not exceeding fifteen days. 

The summer session shall commence on the first day of May or 
the first ordinary court day thereafter, and shall end on the last 
ordinary court day in July. 

5. [Court days m vacation,'] — The sheriff shall before the ter- 
mination of each winter session appoint at least one court day 
during the spring vacation for the despatch of civil business ; and 
shfiJl before the termination of each summer session appoint at 
least two court days during the autumn vacation for the same 
purpose. 

II. — Petition and Service. 

6. [Form of petitions and defences,'] — ^E very action in the ordinary 
sheriff court shall be commenced by a petition in one of the forms, 
as nearly as may be, contained in Schedule (A) annexed to this Act, 
in which the pursuer shall set forth the court in which the action 
is brought, his own name and designation, and the name and de- 
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signation of the defender, and the prayer of the petition, without 
any statement whatever of the grounds of action. There shall be 
annexed to the petition a statement (in the form of an articulate 
condescendence) of the facts which form the grounds of action, and 
a note of the pursuer's pleas in law, which condescendence and note 
of pleas shall be held to constitute part of the petition. 

The statement of facts shall be made succinctly and without 
quotation from documents except where indispensable. 

The warrant following upon such petition shall be as nearly as 
may be in the form contained in the said Schedule (A), which 
schedule and the notes thereto and directions therein shall be con- 
strued and have effect as part of this Act. 

7. l^PetitionSf &c,, may he written or prirdedJ] — Any petition, 
warrant, interlocutor, order, or pleading may be written or printed, 
or partly written and partly printed. 

8. [Inducice of petitions and periods of charge,^ — All petitions 
may, except as hereinafter provided, proceed on seven days' warning 
or inducisB where the defender is within Scotland, unless in Orkney 
and Shetland or in any other island within Scotland, and fourteen 
days where he is in Orkney or Shetland or such other island, or is 
not within Scotland; and in all kinds of execution proceeding 
upon extracted decrees a seven days' charge shall, except as herein- 
after provided, be competent and sufficient : 

Provided that, — 

(1) In any case in which a shorter warning or inducisB or 

period of charge is by law in force at the commence- 
ment of this Act sufficient, such shorter warning or 
inducisB or period of charge shall continue to be suffi- 
cient after the commencement of this Act : 

(2) It shall be lawful for the sheriff to shorten the warning or 

inducisB as he shall see fit in any case which he con- 
siders to require special despatch. 

9. [Sheriff^ s warrants^ e§c., may he executed edictallyJ\ — It shall be 
competent to execute edictally any warrant of citation granted or 
charge on an extracted decree pronounced by a sheriff against any 
person furth of Scotland, by delivery of a copy thereof at the office 
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of the keeper of edictal citatioDs at Edinburgh according to the 
mode established in regard to the execution edictally of citations 
and charges on warrants of the Court of Session ; or by sending to 
such keeper in a registered post-letter a certified copy of such 
warrant or charge, of which copy the keeper shall acknowledge 
the receipt. Every citation or charge so eiLecuted edictally shall 
be recorded in the record of edictal citations in Edinburgh in a 
separate record of edictal citations or charges against persons furth 
of Scotland cited or charged upon warrants proceeding from any 
sheriff court therein. 

Where the party cited or charged has a known residence or 
place of Lusiness in England or Ireland, a copy of the petition and 
citation, or of the decree and charge, on fourteen days' inducisB, 
shall be posted in a registered letter to the party at such address by 
the officer, whose execution shall bear that he has done so. The 
sheriff clerk shall in all warrants to cite or charge persons furth of 
Scotland insert a warrant to cite or charge edictally. 

10. [^Original petitions to remain in the hands of the derk; certi- 
fied copies may be borrowed^ — ^Every petition commencing an action 
shall, after it has been lodged for calling, remain in the hands of 
the clerk of court, unless the sheriff shall give a special order in 
writing to the contrary. 

In every defended action the pursuer shall forthwith, on the 
defence being lodged, lodge in process a copy of the petition, and 
of the warrant thereon, certified as correct by him or his agent in 
the cause, and which may thereafter be borrowed by any party to 
the process, and where a warrant has been granted to arrest on the 
dependence of the action, such certified copy shall be a sufficient 
warrant for such arrestment. Separate precepts of arrestment may 
be issued as heretofore. 

11. [As to proving lost petitions,'] — ^Where a petition or any 
other pleading is lost or destroyed a copy thereof proved in the 
action to the satisfaction of the sheriff before whom the action is 
depending at the time, and authenticated in such manner as he 
shall require, may be substituted, and shall be held equivalent to 
the original for the purposes of the action. 
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12. [Of the service of vrrits,'] — With regard to the service of 
writs issuiog from the sheriff courts, the following provisions shall 
have effect ; that is to say, 

(1) A warrant of citation issuing from any sheriff court against 

any defender who under the provisions of this Act is 
subject to the jurisdiction of such sheriff court, but who 
has his domicile within the jurisdiction of another 
sheriff court, may be competently executed against such 
defender within and by an ofi&cer of the sheriff court of 
the county in which such defender is domiciled without 
any indorsation thereof by the sheriff clerk of such last- 
mentioned county : 

(2) A party who appears shall not be permitted to state any 

objection to the regularity of the execution or service 
as against himself of the petition by which he is con- 
vened : 

(3) The sheriff may authorise the pursuer to serve of new his 

petition on any defender who has not entered appear- 
ance should it appear to the sheriff that there was any 
irregularity in the service on such defender, and the 
petition, on being so served of new, shall be proceeded 
with as if there had been no previous service, subject to 
such order as to expenses as to the sheriff shall seem 
just : 

^4) Service, in ordinary form, on a minor, and on his father as 
curator at law, or upon a minor and his tutors and 
curators if known to the pursuer, or, if they are not 
known, upon the minor himself in ordinary form, and 
his tutors and curators edictally, shall be good and 
sufficient service on the minor for every purpose of 
law: 

{5) An arrestment shcJl be ineffectual, when the schedule of 
arrestment shall not have been personally served on the 
arrestee, unless a copy of such schedule shall also be 
sent to the arrestee at his last known place of abode 
through the post by the officer serving the same, 
who shall certify in his execution that he has done so, 
stating the address to which the copy has been sent : 

(6) Service at the market cross is hereby abolished. 
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13. [Amendment of petitions in undefended causes J] — In an un- 
defended action in the sheriff court any error or defect in the 
petition whereby the same is commenced may be amended, if the 
sheriff shall think such amendment should be allowed ; and such 
amendment shall be made in writing, either upon the petition, or 
in a separate paper, signed by the pursuer or his agent ; and the 
sheriff may, if he shall see fit, order the amended petition to be 
served upon any defender who has not entered appearance, and 
allow him to enter appearance within such time as shall seem 
proper : Provided that the expenses occasioned by such amendment 
shall not be chargeable against any defender ; provided also, that 
such amendment shall not have the effect of validating diligence 
used on the dependence of the action so as to prejudice the rights 
of creditors of the defender interested in defeating such diligence, 
but shall be operative to the effect of obviating any objections to 
such diligence when stated by the defender himself, or by any 
person representing him by a title, or in right of a debt contracted 
by him subsequent to the using of such diligence. 

III. — Decrees in Absence. 

14. [Decrees in absence,^ — On the expiration of the inducisd in 
any action without appearance being entered for the defender, the 
sheriff shall, on the motion of the pursuer, grant decree in absence 
in common form in terms of the prayer of the petition, or subject to 
such restrictions as may be set forth in a minute written on the 
petition by the pursuer or his agent, and the sheriff clerk may, 
seven days after the granting of a decree in absence, issue extract 
of such decree : Provided as follows : 

(1) At any time within seven days from the date of such 
decree it shall be competent for the defender, after 
consigning in the hands of the sheriff clerk the sum of 
two pounds sterling, and lodging his defences, to enrol 
the action in the sheriff's motion roll; or when such 
seven days shall expire in time of vacation, after con- 
signation as aforesaid, to lodge his defences with the 
sheriff clerk, at any time within such seven days, and 
thereafter to enrol the action in the said roll against 
the next ensuing sitting of the court ; and the action 
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being in the roll, to move the court to recall the decree 
in absence ; and when this motion is made the sheriff 
shall pronounce an interlocutor recalling the decree in 
absence, and allowing the defences to be received ; and 
the action shall thereupon proceed as if appearance had 
'been made in due time. 

The sheriff shall, unless there seems to him to be 
any special reason to the contrary, order the consigned 
money to be paid to the pursuer towards his expenses, 
and that whether the decree in absence has been re- 
called or not. 

Until the motion for the recall of the decree in 
absence has been disposed of, the decree shall not be 
extracted. 
(2) Should the defender fail to take, within seven days of the 
date of such decree, the steps hereinbefore provided 
with a view to having the decree recalled, or to follow 
out the same, he may obtain the recall of the decree 
whether extracted or not at any time before implement 
has followed thereon, or so far as the same shall not 
have been implemented, by presenting to the sheriff a 
written note in which he shall set forth his explanation 
of his failure to enter appearance in the action and to 
take within such seven days the steps hereinbefore 
provided as aforesaid, or to follow out the same, and 
producing with such note his defences to the action in 
which the decree was granted and any documentary 
evidence he may have in support of such explanation, 
and consigning the sum of five pounds; and it shall 
not be necessary for the pursuer to lodge any answer 
to the said note, but it shall be lawful for the sheriff, if 
satisfied with the explanation aforesaid, to recall the 
said decree, so far as not implemented, and order pay- 
ment to the pursuer out of the consigned money of his 
expenses, including the expense of any charge or dili- 
gence upon the decree, or to refuse the note or do 
otherwise as he shall think just. 

The balance of the consigned money, if any, shall 
remain in the hands of the sheriff clerk until the 
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sheriff shall make an order as to the disposal of the 
same. 

(3) A note for the recall of a decree under the preceding sub- 

section shall, after being intimated to the pursuer or 
his agent, and till refused, operate as a sist of j diligence 
on such decree, and on such decree being recalled, the 
action in which it was granted shall thereafter proceed 
in all respects as if appearance therein had been duly 
made by the defender. 

(4) Any interlocutor or order recalling, or incidental to the 

recall, of a decree in absence pronounced under this 
section shall be final and not subject to review. 

■ 

15. [Certain decrees in absence to have effect as decrees inforo.^ — 
Where a decree upon which a charge is competent shall have been 
pronounced in absence of a defender after personal service of the 
petition on such defender, or after the entering of appearance for 
such defender with his authority, or where a defender shall have 
been personally charged on such a decree, whether the petition was 
personally served upon him or appearance made for him with his 
authority or not, and such decree shall not have been recalled in 
virtue of the provisions to that effect hereinbefore contained, such 
decree, upon the lapse of six months after the expiration of a 
charge upon it not brought under review by suspension, where sus- 
pension is competent, shall be entitled to all the privileges of a 
decree in foro against such defender ; and any decree on which a 
charge is not competent, obtained in absence after such personal 
service or appearance as aforesaid, shall be final after the lapse of 
twenty years from its date unless the same shall before that time 
have been lawfully recalled or brought under review by suspension 
or reduction. 

IV. — Entering Appearance : Eegords. 

16. [Procedure where defender enters appea/rance,'\ — Where the 
defender intends to state a defence, he shall enter appearance by 
lodging with the sheriff-clerk, before the expiration of the inducisd, 
a notice in the form of Schedule (B) annexed to this Act; and he 
shall, on the first court day after the expiration of the inducidB, or 
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at the latest at an adjourned diet not later than seven days after the 
expiration of the inducise, lodge defences with the sheriff clerk. 
The defences shall he in the form of articulate answers to the con- 
descendence, and shall have appended thereto a note of the defen- 
der's pleas in law, and, where necessary, a statement of facts on 
which the defender founds in defence. 

The statement of facts and answers shall he made succinctly and 
without quotation from documents except where indispensable. 

17. [Bevisal of pleadings not to he allowed a^ matter of cour8e.'\ — 
Neither party shall be entitled as matter of right to ask for a revisal 
of his pleadings ; but it shall be competent for the sheriff to allow 
or to order a revisal of the pleadings, upon just cause shoYm. 

18. [Procedure after pleadings completedy and adjustment of plead- 
ingsJ] — If no motion for revisal is made, or if such a motion is 
refused, or after the lapse of the period within which the revised 
pleadings fall to be lodged where a revisal has been allowed or 
ordered, the sheriff clerk shall transmit the process to the sheriff 
and the sheriff shall direct the action to be put to the roll for the 
first court day occurring not less than four days thereafter, and upon 
such day shall require the parties then to adjust their pleadings, 
and shall close the record. 

19. [Prorogations of consent abolished*^ — It shall not be compe- 
tent of consent of parties to prorogate the time for complying with 
any statutory enactment or order of the sheriff, whether with 
reference to the making up and closing of the record, appointing a 
diet of proof, diet of debate, or otherwise. 

20. [If parties fail to appear in defended actiony sheriff to give 
judgment] — ^Where in any defended action one of the parties fails 
to appear by himself or his agent at a diet of proof, diet of debate, 
or other diet in the cause, it shall be in the power of the sheriff to 
proceed in his absence, and unless a sufficient reason appear to the 
contrary, he shall, whether a motion to that effect is made or not, 
pronounce decree as libelled or of absolvitor (as the case may re- 
quire), with expenses ; or if all parties fail to appear, he shall, un- 
less a sufficient reason appear to the contrary, dismiss the action. 

G 
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21. l^PenaUy on agent failing to return process borrowed.^ — ^Where 
an agent who has borrowed a process, or any part thereof, fails to 
return the same for any diet in the cause for which the process or 
the part thereof which may have been borrowed shall be required, 
it shall be the duty of the sheriff, whether a motion to that effect 
is made or not, to impose upon the agent so failing a fine of not 
less than one pound sterling, which fine shall be payable to the 
clerk of court for behoof of Her Majesty : Provided always, that it 
shall be competent for the sheriff who imposed the fine, on cause 
shown, to recall the order imposing the same, but such order shall 
not be subject to review. 

22. [Production of documentsJ] — At or before the closing of the 
record each party to an action shall produce all documents specially 
mentioned in his pleading and which are in his hands. Any other 
documents, whether in his hands or not, may be produced by him 
during the proof, but without prejudice to the power of the sheriff 
to order their production at any stage of the cause. 

It shall be lawful for the sheriff to order or allow a party at any 
time before judgment to produce any document which he failed to 
produce timeously, upon such terms as to payment of expenses and 
allowing farther proof to the other party as to the sheriff shall seem 
just. 

23. [Procedure after record closed,'] — The sheriff shall at the time 
of closing the record require the parties then to state whether they 
are ready to renounce further probation ; and if they are ready 
to do so the parties or their agents shall sign a minute to 
that effect on the interlocutor sheet ; and the sheriff shall, in the 
interlocutor closing the record, pronounce a finding that further 
probation has been renounced, and shall appoint the action to be 
debated ; but when probation is not renounced, the sheriff, when 
proof seems necessary, shall at the time of closing the record ap- 
point a diet for proof on an early day, and shall hear the parties or 
their procurators immediately after such proof is led, unless one ad- 
journment shall be allowed on cause shown for a period not exceed- 
ing seven days.; and after such debate or hearing, as the case may 
be, the sheriff shall pronounce judgment with the least possible 
delay. 
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24. \_Amendment of records in defended actions^ — The sheriff may 
at any time amend any error or defect in the record in any action, 
upon such terms as to expenses and otherwise as to the sheriff shall 
seem proper, and all such amendments as may be necessary for the 
purpose of determining in the action the real question in contro- 
versy between the parties shall be so made ; but it shall not be com- 
petent by such amendment to subject to the adjudication of the 
sheriff any larger sum or estate, or any other fund or property, than 
that specified in the petition, except with the consent of all the 
parties interested : Provided always, that no such amendment shall 
have the effect of validating diligence used on the dependence of 
the action so as to prejudice the rights of creditors of the defender 
interested in defeating such diligence, but shall be operative to the 
effect of obviating any objections to such diligence when stated by 
the defender himself, or by any person representing him, by a title, 
or in right of a debt contracted by him, subsequent to the execution 
of such diligence. 



V. — Special Actions ; Multiplepoindings ; Frooesses op Cessio. 

25. [Procedwre in multiplepoindings,^ — In actions of multiple- 
poinding the following provisions shall have effect : 

(1) The party raising the action shall set forth in the petition 

who is the real raiser of the action : 

(2) The sheriff shall, at the first calling of the action, where 

no defences are stated, or, where defences are stated and 
repelled, at the first calling thereafter, pronounce an 
order for claims within a short space : 

(3) Any of the parties whose claims in the action depend upon 

the same grounds may state their claims in the same 
paper ; and may, where their claims are opposed and 
yet they are agreed on the facts, make their averments 
in the form of a joint case, appending thereto their 
respective claims and pleas in law : 

(4) When the parties who shall appear and claim an interest 

in the fund in medio shall have lodged their claims, or 
had opportunity allowed them for doing so, the sheriff 
shall appoint the parties or their agents to meet him ; 
and shall at such meeting allow each party to adjust his 



100 APPENDIX. 

own part of the record, and to meet the averments of 
the other claimants so far as necessary ; and the proce- 
dure at such meeting, and in the after progress of the 
action, shall be as nearly as may he the same as is here- 
inbefore provided with reference to ordinary actions 
after defences have been lodged. 

26. [Cesaio honorum,'] — From and after the passing of this Act 
the following provisions shall have effect with respect to processes 
of cessio bonorum : 

(1) All such actions shall be instituted in the sheriff court 

only: 

(2) A debtor being insolvent and under a charge to pay any 

civil debt on which charge imprisonment may follow ; 
or against whom a decree for payment of civil debt, not 
requiring a charge, has been granted, on which impri- 
sonment may follow ; shall, being prepared to surrender 
his whole means and estate to his creditors, be entitled 
to raise an action in the sheriff court, praying for in- 
terim protection and for decree of cessio bonorum under 
the Act of the sixth and seventh years of the reign of 
King William the Fourth, chapter fifty-six, as amended 
by this Act, and the production of the said charge, or a 
certificate of the granting of such a decree as aforesaid, 
under the hands of the clerk of the court which granted 
the same, shall be a sufficient title on which to raise 
such action : 

(3) It shall be lawful for the Sheriff— 

(a) At once to grant interim protection against im- 
prisonment for civil debt to the applicant on 
his finding caution, for such amount as the 
sheriff may deem reasonable, for his appearance 
at all diets of the process : 

{h) When the applicant is in prison to grant warrant 
for his interim liberation, after forty-eight 
hours' notice to the incarcerating creditor or 
his known agent of the motion for liberation, 
and on caution being found for such amount as 
the sheriff may deem reasonable for the appli- 
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cant's appearance at all diets of the process, 
and also binding the cautioner to present the 
applicant at the prison for re-incarceration 
should the cessio be refused or the interim 
warrant recalled: 

(4) Judgments or interlocutors pronounced in such actions 

shall be reviewed on appeal in the same form and sub- 
ject to the like provisions, restrictions, and conditions 
as are by law provided in regard to appeals against any 
judgment or interlocutor pronounced in any other 
action in the sherifiTs ordinary court; but warrants of 
interim protection or interim liberation shall become 
effectual when granted, and remain good till recalled : 

(5) Any notices or intimations required by law to be given to 

creditors shall be sufficiently given in the case of credi- 
tors furth of Scotland if given to their known agents or 
mandatories in Scotland. 

VI. — Appeals. 

27. [What appeals competent before final judgment,^ — The fol- 
lowing, and no other, appeals to the sheriff against judgments or 
interlocutors of the sheriff substitute shall be competent ; that is to 
say, an appeal against a final judgment or an appeal against an 
interlocutor, — 

(1) Grranting or refusing interdict, interim or final ; or, 

(2) Granting interim decree for money, or making an order ad 

factum prsestandum, or sisting an action ; or, 

(3) Allowing, or refusing, or limiting the mode of proof ; or, 

(4) Against which the sheriff substitute, either ex proprio 

motu or on the motion of a party, grants leave to 
appeal. 



28. [Note of appeal against judgment of the sheriff substitute. 
An appeal to the sheriff may, when competent, be taken by a note 
of appeal written at the end or on the margin of the interlocutor 
sheet containing the judgment or interlocutor appealed from, within 
seven days after the date of such judgment or interlocutor, in the 
following or similar terms : 
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**The pursuer [or defender or other party] appeals to the 
sheriff:'' 

The note shall he signed by the appellant or his agent, and shall 
bear the date on which it is signed. If the interlocutor sheet is not 
in the hands of the sheriff clerk (which fact shall be certified by 
him) the note may be wrifcten, signed, and dated as aforesaid on a 
separate paper, prefixing merely the name of the cause and the date 
of the interlocutor appealed from, and having annexed a certificate 
by the sheriff clerk to the effect foresaid : 

On an appeal being so taken, the sheriff clerk shall forthwith 
transmit the process to the sheriff, whose duty it shall be to deter- 
mine what shall be the procedure in the appeal ; provided as fol- 
lows : 

(1) The sheriff may fix a diet for hearing the parties orally on 

the appeal, and may hear them accordingly, or may 
order a reclaiming petition and answers to be lodged, 
and prescribe the times for lodging the same ; but it 
shall not be competent for him in any case both to 
order a reclaiming petition and answers and an oral 
hearing : 

(2) If both parties concur in asking the sheriff to dispose of 

the appeal without either ordering a reclaiming petition 
and answers or an oral hearing, the sheriff may, if he 
think fit, dispose of the same accordingly : 

(3) It shall be competent for the sheriff, where the action is 

before him on appeal on any point, to open the record 
ex proprio motu, if the record shall appear to him not to 
have been properly made up, or to allow further proof. 

29. [JSjffkct ofappealJ] — Such appeal shall be effectual to submit 
to the review of the sheriff the whole interlocutors and judgments 
pronounced in the cause, not only at the instance of the. appellant, 
but also at the instance of every other party appearing in the ap- 
peal, to the effect of enabling the sheriff to do complete justice 
without hindrance from the terms of any interlocutor in the cause, 
and without the necessity of any counter appeal ; and an appellant 
shall not be at liberty to withdraw or abandon an appeal without 
leave of the sheriff ; and an appeal may be insisted in by any other 
party in the cause, other than the appellant, in the same manner 
and to the like effect a^ if it had been taken by himself. 
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80. [.flow reclaiming petitions^ dfc, shall he drawn,^ — All re- 
claiming petitions and answers shall be drawn without quotation 
from the interlocutors, notes thereto, proof, or process, except when 
such quotation is indispensable. 

81. [Power to regulate possession j dtc,^ pending appeal,^ — A sheriff 
or sheriff substitute shall have power, notwithstanding an appeal, to 
regulate all matters relating to interim possession, to make any 
order for the preservation of any property to which the action re- 
lates, or for the sale of such property when perishable, or for the 
preservation of evidence, according to his discretion, having a just 
regard to the interests of the parties as they may be affected by the 
decision of the sheriff on the appeal. 

An interim interdict, although appealed against, shall be bind- 
ing till recalled. 

An appeal shall not prevent the immediate execution of a war- 
rant of sequestration for rent, or a warrant to take inventories, or 
place effects in custody ad interim, or other warrants of interim 
preservation. 

82. [When judgment J ^c, may he extracted if no appeal,^ — Not- 
withstanding anything contained in section sixty-eight of the Court of 
Session Act, 1868, extract of any judgment, decree, interlocutor, or 
order pronounced in the ordinary sheriff court may be issued at anytime 
on the expiration of fourteen days from the date thereof, unless the 
same shall, if competent, have been sooner appealed against, and no 
extract of any such judgment, decree, interlocutor, or order shcdl be 
issued before the expiration of fourteen days from the date thereof, 
unless the sheriff or sheriff substitute who pronounced the same shall 
allow the extract to be sooner issued. 

88. [Final judgments may he appealed within one months if not 
sooner extracted or implemented,^ — Notwithstanding the provisions of 
this Act relating to appeals, an appeal to the sheriff may be compe- 
tently taken against any final judgment pronounced by a sheriff 
substitute at any time within one month of its date, if the same shall 
not have been sooner extracted or implemented. 

84. [Correction of accidental errors in judgments^ — ^At any time 
before the transmission of a process in which an appeal has been 
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taken to the sheriff, the sheriff substitute may competeutly correct 
any merely clerical or accidental error io his judgment; and inlike 
manner the sheriff may competently correct any such error in a 
judgment pronounced by him before extract thereof or appeal there- 
from to the Court of Session. 

VII. — CoMMissAEY Courts abolished. 

85. [^Commissary courts aholishedy and powers transferred to sheriff8.'\ 
— From and after the commencement of this Act the commissary 
courts in Scotland shall be and the same are hereby abolished, and 
the whole powers and jurisdictions of the commissary court in each 
commissariot shall be and the same are hereby transferred to the 
sheriff in office at the commencement of this Act as the commissary 
of such commissariot, who shall thereafter, and his successors in 
office as sheriff, possess and exercise the whole of the said powers 
and jurisdictions in all respects: Provided that it shall still be 
competent and proper to affix the seal of office of a commissariot to 
all documents to which it would have been competent and proper to 
affix the same before the commencement of this Act. 

■ 

86. [Office of commissary clerk in certain cases abolished,^ — In 
eveiy case in which in any sheriffdom the offices of sheriff clerk and 
of commissary clerk shall at the conimencement of this Act be 
united in the same person, who is renumerated by salary for dis- 
charging the duties of both offices, the office of commissary clerk 
shall be as from the same date and the same is hereby abolished, 
and the whole powers and duties of the office of commissary clerk 
shall be as from the said date and the same are hereby transferred to 
the office of sheriff clerk, and the sheriff clerk shall thereafter, and his 
successors in office as sheriff clerk, possess and exercise the whole of 
the said powers and perform the whole of the said duties. 

87. [Vacancies in office of commissary clerk not to he supplied,^ — 
No vacancy existing at the commencement of this Act, or which 
may thereafter occur in the office of a commissary clerk, except the 
office of the commissary clerk of Edinburgh, shall be supplied. 

88. [All commissary clerks, except in Edinburgh, to he abolished on 
v<icancies occurring.] — In every case of a vacancy occurring after the 
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commencemeDt of this Act Id the office of commissary clerk in any 
commissariot in Scotland, except the commissariot of Edinburgh, 
such office shall be, as from the date of the occurrence of such 
vacancy, abolished, and the whole powers and duties of the office of 
commissary clerk shall be transferred to the office of the siieriflf clerk 
of the county, and the sheriff clerk of the county shall thereafter, 
and his successors in office as sheriff clerk, possess and exercise the 
whole of the said powers and perform the whole of the said duties. 

39. ICommissary clerks continuing in office to 'perform the duties in 
the sheriff court"] — From and after the commencement of this Act 
every commissary clerk whose office shall not be forthwith abolished 
under the provisions of this Act, shall perform in the sheriff court 
of the county all the duties and exercise all the powers heretofore 
performed and exercised by him in the commissary court ; provided 
that such commissary clerk shall not be disabled from acting as a 
procurator in the sheriff court, except in causes in which he acts as 
clerk of court. 

40. l^Provision to have effect on the abolition of the office of com- 
missary deTh.l — On the office of commissary clerk being in any case 
abolished under the provisions hereinbefore contained, the following 
provisions shall have effect : 

(1) All records, books, documents, papers, and things belong- 

ing to the office of the commissary clerk or in the pos- 
session of any clerk or officer of that office as such, shall 
be forthwith transferred to the office or offices of the 
sheriff clerk of the county. 

(2) It shall be lawful for the Lords Commissioners of Her 

Majesty's Treasury to regulate the office of such sheriff 
clerk, and out of monies to be voted by Parliament to 
award him such salary or personal remuneration, to- 
gether with such allowances for clerks and office ex- 
penses, as shall seem just, having regard to the addi- 
tional duties imposed upon him, and to the increased 
expenses of his office consequent on the transfer thereto 
of the duties of the office of commissary clerk. 

(3) The sheriff clerk shall account for and pay to the Queen's 

and Lord Treasurer's Eemembrancer on behalf of Her 
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Majesty all fees received in his office in connection 
with the new hu sin ess by. this Act transferred to his 
office. 

VIII. — Amendment of Law as to Confirmation op Executors. 

41. [Note in confirmation hy sheriff cleric or commissary clerk that 
deceased died domiciled in Scotland substituted for certified copy inter- 
locutor hy the sheriff commissary, and to have like effect,^ — Where, 
under the provisions of the ninth and subsequent sections of the Act 
passed in the twenty-first and twenty-second years of the reign of 
Her present Majesty, chapter fifty-six, intituled, *^ An Act to amend 
" the law relating to the confirmation of executors in Scotland and 
*' to extend over all parts of the United Kingdom the effect of such 
" confirmation and of grants of probate and adminstration/' it shall 
be desired to include in the inventory of the personal estate of any 
person dying domiciled in Scotland personal estate situated in Eng- 
land or Ireland, it shall not be necessary to have a special proceed- 
ing before the sheriff with the view to his pronouncing therein an 
interlocutor finding that the deceased died domiciled in Scotland. 
That fact shall be set forth in the affidavit to the inventory, and it 
being so set forth therein shall be sufficient warrant for the sheriff 
clerk to insert in the confirmation or to note thereon and sign a 
statement that the deceased died domiciled in Scotland ; and such 
statement shall have the same effect as a certified copy interlocutor 
finding that the deceased person died domiciled in Scotland ; and 
sections twelve and thirteen of the said Act, so far as they make 
it a condition of the sealing of a confirmation in the principal Court 
of Probate in England, or in the Court of Probate in Dublin, that 
the copy of the confirmation provided to be deposited, with the regis- 
trar shall be accompanied by such a certified copy interlocutor, are 
hereby repealed. 

42. [Extension of the provisions ofss. 12 and IS of 21 and 22 Vict, 
c. 56.] —When an additional inventory has been given in and re- 
corded and confirmation granted in a sheriff court in Scotland of 
estate situated in England or Ireland of a person who died domi- 
ciled in Scotland, and the additional confirmation shall be produced 
in the principal Court of Probate in England, or in the Court of 
Probate in Dublin, as the case may be, and a copy thereof deposited 
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with the registrar of the court, such additional coDfirmation shall be 
sealed with the seal of the court and returned to the person produc- 
ing the same, and that whether the original confirmation shall have 
been sealed with the seal of the court or not, and although the additional 
inventory confirmed shall not contain any estate of the deceased 
situated in Scotland, and such additional confirmation when so sealed 
shall thereafter have the same force and effect as if probate or letters 
of administration, as the ca^e may be, had been granted by the 
court of probate in which it had been sealed. 

43. [Confirmation of Scotch estate with note of trust Junda in Ung* 
land or Ireland to he sealed in Probate Courts as if it contained JSng* 
lish or Irish estate of the deceased^l — When any confirmation or ad- 
ditional confirmation of personal estate situated in Scotland, which 
shall contain or have appended thereto and signed by the sherifif 
clerk a note or statement of funds in England or Ireland, or both, 
held by the deceased in trust, shall be produced in the principal 
Court of Probate in England or in the Court of Probate in Dublin, 
as the case may be, such confirmation shall be sealed with the seal- 
of such court in the same manner as is provided by sections twelve 
and thirteen of the Act passed in the twenty-first and twenty-second 
years of the reign of Her present Majesty, chapter fifty-six, as 
amended by this Act, with respect to sealing confirmations which 
include personal estate situated in England or Ireland respectively ; 
and such confirmation shall thereafter have the like force and efiect 
in England and Ireland with respect to such funds as if probate or 
letters of administration, as the case may be, had been granted by 
the Court of Probate in which it had been sealed ; and such note 
or statement may be inserted or appended as aforesaid by the sheriff 
clerk, provided the same shall have been set forth in any inventory 
which has been recorded in the books of the court of which he is 
clerk. 

44. [Schedule C of 21 and 22 Vict, c, 56 hereby repealed^ a/nd 
new form of intimatian, ^.] — ^The sheriff clerk shall, after a petition 
for the appointment of an executor has been intimated by him as 
provided by section four of the Act pamed in the twenty-first and 
twenty-second years of the reign of Her present Majesty, chapter 
fifty- six, and after receiving the certified copy of the printed and 
published particulars therein set forth, forthwith certify these facts 
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on the petition in the following or similar terms : " Intin^ated and 
puhlished in terms of the statute/' which certificate (in lieu of the 
certificate in the form of Schedule C annexed to the said Act, 
which Schedule C is herehy repealed,) shall he dated and signed by 
him, and shall be sufficient evidence of the facts therein set forth : 
Provided always, that special intimation shall be made to all 
executors already decerned or confirmed to a deceased person of 
any subsequent petition for the appointment of an executor which 
may be presented with reference to the personal estate of the same 
deceased person. 

45. [A calendar of confirmations and inventories to he published 
annually.'} — It shall be the duty of the commissary clerk of Edin- 
burgh on or before the thirty-first day of December one thousand 
eight hundred and seventy-seven, and on or before the thirty-first 
day of December in every year thereafter, to prepare and issue a 
printed calendar containing a list or register, alphabetically arranged, 
of all confirmations granted, and of all inventories given in, in 
teases in which from any cause confirmation shall not have been 
required in Scotland, in the year ending on the thirty-first day of 
December immediately preceding, specifying in each case the name 
and designation, and the place and date of death of the person 
deceased; whether he died testate or intestate; the names and 
designations of his executors ; date of confirmation or recording of 
inventory ; the date of the will or deed, if any ; and where and of 
what date the same was registered ; and the value of the estate : 
Provided as follows : 

(1) It shall be the duty of every sheriff clerk to furnish to the 
commissary clerk of Edinburgh on or before the fif- 
teenth day of February one thousand eight hundred 
and seventy-seven such a list or register of confirma* 
tions granted, and inventories given in, within the 
sheriffdom of which he is such clerk (with all the par- 
ticulars above specified) in the year ending on the 
thirty-first day of December immediately preceding; 
and thereafter quarterly, on or before the first days of 
February, May, August, and November in each year, to 
furnish to the commissary clerk of Edinburgh such a 
list or register, with such particulars as aforesaid, of 
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all confirmatioDS and inventories granted, or given in, 
within such sheriffdom in the quarters ending on the 
thirty-first day of December, the thirty-first day of 
March, the thirtieth day of June, and the thirtieth 
day of September immediately preceding respectively : 

(2) A copy of every such calendar issued shall be sent by the 

commissary clerk of Edinburgh to every sheriff clerk in 
Scotland, who shall keep the same in his office open for 
the inspection of the public on payment of such fee as 
may be fixed by Act of Sederunt, which the Court of 
Session are hereby authorised and required to pass : 

(3) A copy of every issue of such calendar shall also be sent to 

the Lord Clerk Eegister and to the registrars in the 
Probate Courts of London and Dublin : 

(4) The cost of preparing and printing and issuing such 

calendar and of furnishing copies thereof to the persons 
to whom they are herein directed to be sent shall be 
defrayed out of moneys to be voted by Parliament. 

IX. — Miscellaneous Provisions. 

46. \A person shallj in certain cases^ he subject to the jurisdiction 
of the sheriff within whose territory he has a place of business, though 
domiciled in another connty,"] — A person carrying on a trade or 
business, and having a place of business, within a county, shall be 
subject to the jurisdiction of the sheriff thereof in any action, not- 
withstanding that he has his domicile in another county, provided 
be shall be cited to appear in such action either personally or at his 
place of business ; it shall however be in the power of the sheriff 
aforesaid, upon sufficient cause shown, to remit any such action to 
the court of the defender's domicile in another sheriffdom. 

47. [Actions of forthcoming and multiplepoinding to be competent 
before the sheriff to whose jurisdiction the arrestee or the holder of the 
fund is amenable,'] — Any person entitled to raise an action of forth- 
coming or of multiplepoinding may competently raise the same in 
any sheriff court to whose jurisdiction the arrestee or the holder of 
the fund or subject in medio, as the case may be, is subject, although 
the common debtor may not reside within such jurisdiction ; and 
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the warrant of citation issuing from such court may be competently- 
executed as hereinbefore provided against the common debtor or 
other defender in any such action ; provided that the citation shall 
require the person cited to appear at a sherifif court of the county in 
which the action is brought, by lodging a notice of appearance, or 
defence, or claim, in the hands of the clerk of court within seven 
•days, or fourteen days, as the case may be, after the date of citation. 

48. [B&peal of section 15 of Act 16 and 17 Vict c. 80.] — Section 
fifteen of the Act passed in the sixteenth and seventeenth years 
of the reign of Her present Majesty, chapter eighty, is hereby 
repealed. 

49. [Actions falling asleep may he wakened of consent, and afUr 
certain procedure^] — Any action in a sheriff court in which no inter- 
locutor shall have been pronounced during the period of year and 
day shall be held to have fallen asleep ; but the following provisions 
shall have effect in regard to the wakening thereof : — 

(1) Where any cause shall have fallen asleep as aforesaid, it 

shall be competent to the sheriff to pronounce an inter- 
locutor wakening the cause on the agents for the whole 
parties subscribing a minute on the interlocutor sheet 
to the following or the like effect, " We the agents for 
the parties consent to the cause being wakened and 
proceeded with ; " and on such interlocutor being pro- 
nounced, the cause may thereafter be proceeded with as 
wakened accordingly : 

(2) Where any cause shall have fallen asleep as aforesaid, and 

where any of the parties desires to have it wakened and 
proceeded with, it shall be competent for such party to 
enrol the cause and to lodge a minute craving a waken- 
ing of the cause ; and the sheriff may thereupon direct 
intimation of such minute to be made to the known 
agents of the other parties in the cause or to such 
parties themselves; and shall direct intimation to be 
made on the walls of the court in such manner as shall 
seem fit for seven days ; and where said parties have 
no known agents or are themselves furth of Scotland, 
the sheriff shall also appoint edictal intimation thereof 
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to be made by publication in the record of edictal cita- 
tions ; and on the expiration of seven days from the 
date of such intimation or from the latest date thereof 
and on a certificate being lodged in process under the 
hand of the agent applying for the wakening, certifying 
that he has duly iutimated the minute in terms of the 
sheriff's interlocutor, the sheriff may pronounce an inter- 
locutor holding the cause as wakened, and the same may 
thereafter be proceeded with as wakened accordingly. 
The provisions of this section shall not apply to any action 
which at the commencement of this Act stood dismissed in conse- 
quence of six months having elapsed without any proceeding having 
been taken therein, but may be applied to any action where a less 
period than six months had at the commencement of this Act 
elapsed without any proceeding having been taken therein. 

50. [Sheriff may sign judgment when furih of his county,] — ^It 
shall be lawful for any sheriff to pronounce and sign any inter- 
locutor, judgment, or decree when furth of his sheriffdom; and 
every such interlocutor, judgment, or decree shall have all the like 
force and effect as if pronounced and signed by the sheriff while 
within the limits of his sheriffdom, but shall bear date at the seat 
of the court as of the day on which it is received there by the 
sheriff clerk, and entered by him in the books of court. 

51. [Provision for tJie case of a sheriff heing disabled or necessarily 
ahsenf] — It shall be lawful for one of Her Majesty's Principal 
Secretaries of State on an application made by or on behalf of any 
sheriff for leave of absence on account of temporary illness or other 
reasonable cause, to grant such leave of absence for such period as 
he shall deem proper, and to appoint some other person, who shall 
be a sheriff of some other sheriffdom, or shall be an advocate of not 
less than five years standing, to act as interim sheriff in the place 
and during the absence of such sheriff ; and, on any such interim 
appointment being made, to fix what proportion of the salary of the 
sheriff shall be paid to the interim sheriff, and to certify the same 
in writing ; and such certificate shall, when presented in Exchequer 
to the Queen's and Lord Treasurer's Eemembrancer, be a sufficient 
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warraDt to him for payment to such interim sheriff of the proportion 
of the sheriff's salary therein mentioned. 

In this section the word " sheriff" does not include sheriff sub- 
stitute. 

Any interim sheriff appointed under this section shall have and 
exercise all the powers and privileges, and perform all the duties of 
the sheriff, and his acts, orders, and judgments shall have the same 
force and effect as if done, made, or pronounced by the sheriff. 

A sheriff appointed to be interim sheriff under this section shall 
not, by accepting such interim appointment, vacate his office as 
sheriff. 

52. \Mode of disposing of summary applications where no proce- 
dure provided by statute."] — In every case of an application, whether 
by appeal or petition, made to the sheriff under any Act of Parlia- 
ment which provides, or according to any practice in the sheriff 
court which allows, that the same shall be disposed of in a summary 
manner in the sheriff court without record of the defence or evi- 
dence, and without the judgment being subject to review, but which 
does not more particularly provide in wh^t form the same shall be 
heard, tried, and determined, the application may be by petition in 
one of the forms as nearly as may be contained in Schedule A 
annexed to this Act, and the sheriff shall appoint the application to 
be served and the parties to be heard at a diet to be fixed by him, 
and shall at that diet, or at an adjourned diet, summarily dispose of 
the matter after proof led when necessary, and hearing parties or 
their procurators thereon, and shall give his judgment in writing. 

63. \^Additions to salaries of sherijffs of united counties to he paid 
out of Consolidated Fund,] — Notwithstanding anything contained 
in section eleven of the Act of the thirty-third and thirty-fourth 
years of the reign of Her present Majesty, chapter eighty-six, any 
additions made in terms of the recited section to the salaries of 
the sheriffs of united counties shall, instead of being paid out of 
moneys to be provided by Parliament for that purpose, be paid in 
the manner provided by the Act passed in the seventeenth and 
eighteenth years of the reign of Her present Majesty, chapter 
ninety- four, Schedule A. 
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54. [Court to make Acts of SederuntJ^ — The Court of Session 
may from time to time make such regalations by Act of Sederant as 
shall be necessary for carrying into effect the parposes of this Act ; 
and for regulating the forms of petitions, and modes of procedure 
and of pleadings ; and generally the practice of the sheriff courts 
in respect of the matters to which the Act relates ; and for regu- 
lating the fees of court, with the concurrence of the Commissioners 
of the Treasury, and also for regulating the fees of the agents 
practising before the said courts, and of shorthand writers appointed 
to take down proofs, and, so far as may be found expedient, for 
altering the course of proceeding hereinbefore prescribed in respect 
to the matters to which this Act relates, or any of them, and for 
regulating the place or places at which in each county the business 
heretofore conducted in the commissary court thereof shall be 
hereafter conducted in the sheriff court thereof, and the place 
or places and manner in which the records, books, documents, 
papers, and things connected therewith should be hereafter kept ; 
and may also repeal or alter the provisions of any Act of Sederunt 
relating to any of the matters hereinbefore specified as may be 
inconsistent with such new regulations ; and for that purpose the 
Court of Session may meet during vacation as well as during 
session ; and in preparing such Act of Sederunt the court may take 
the assistance of any six sheriffs and sheriffs substitute whom they 
may select : Provided that every such Act of Sederunt shall, within 
one month after the date thereof, be transmitted by the Lord 
President of the Court of Session to one of Her Majesty's Principal 
Secretaries of State in order that it may be laid before both Houses 
of Parliament ; and if either of the Houses of Parliament shall, by 
any resolution passed within thirty-six days after such Act of 
Sederunt has been laid before such House of Parliament, resolve 
that the whole or any part of such Act of Sederunt ought not to 
continue in force, in such case the whole or such part thereof as 
shall be so included in such resolution shall from and after such 
resolution cease to be binding. 
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SCHEDULES. 

SCHEDULE (A). 

Ik the Sheriff Court of shire at 

A. B. (design him), Pursaer, 

against 
G, D, {design him), Defender. 
£Note. — ^Where any party sues, or is sned, in any special character, 
— as trustee, or inspector, or otherwise — state what 
it is.] 
The ahove-named pursuer submits to the court the condescen- 
•dence and note of pleas in law hereto annexed, and prays the 
<jourt— 

a. To grant a decree against the above-named defender, 

ordaining him to pay to the pursuer the sum of 
sterling. 

b. Or, To sequestrate, &c., and grant warrant to sell (specify 

refUf due and current^ and the subjects in respect of which 
mch rent is payable), and to find the pursuer entitled to 
expenses, and grant warrant of sale therefor. 

c. Or, to ordain the defender — 

(1) To deliver to the pursuer, &c., &c. 

(2) Or, Forthwith to repair, &c., &c., and failing his 
doing so within days, to authorise such 
repairs to be made at the sight of a person to be 
appointed, and to ordain the defender to pay the 
expenses thereby incurred. 

d. Or, To grant warrant to sell, &q., &c. 

c. Or, To interdict the defender from, &c., &c. 
and to grant interim interdict. 

/ Or, To ordain the said G, D., defender, to pay to the pur- 
suer I. arrested by him in G. D.'s hands as due to 
E., in satisfaction of the sums due by E, to the pursuer, 
conform to, &c., &c. 

g. Or, To ordain the defender to produce a full account of his 
intromissions as (%ere state the character in which the c2e- 
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finder is accoumtahU^ cts factor or oiherwiae)^ and to pay to 
the pursuer the sum of Z., or such other sum as 

may appear to be the true balance due by him ; and 
failing his producing such account, to ordain the defender 
to pay 
h. Or, To find that he is holder of I. {or state the 

nature of the fund or subject in medio), which is claimed by 
the defenders, and that he is only liable in once and 
single payment (or delivery) thereof, and is entitled, on 
payment [or delivery, or consignation), to be exonered 
thereof, and to obtain payment of his expenses ; and that 
decree should issue in favour of the party or parties who 
shall be found to have best right to the fund (or subject) 
in medio. The real raiser hereof is 

Condescendence. 
l^Stctte articulately the facts which form the grounds (faction.^ 

Note of Pleas in Law. 
[State them articulately.Jl 

Warrant. 

(Place and date,') The sheriff of the county of 

grants warrant [to cite the defender, in the manner 

and upon the tnducias, as the case may 5e] and ordains the defender, 

if he intends to show cause why the prayer of the petition should 

not be granted, to lodge in the hands of the clerk of court at 

a notice of appearance within the inducisB of citation 
hereon, under certification of being held as confessed, and grants 
warrant [to arrest on the dependence'], [meantime grants interim inter- 
dict as craved^, [meantime sequestrates and grants warrant to officers 
of court to inventory and secure as craved], [or €U the case may he,] 
Note. — ^In all these writs, where interest and expenses, or either, 
are sought, they must be prayed for. 
Every writ shall be signed by the pursuer or his law agent, 
who shall add his address. 

The warrant may be signed by the sheriff clerk, un- 
less interim interdict, sequestration, or other order not 
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being an order for citation or warrant to arrest, is con- 
tained in the warrant, in which case the warrant shall 
be signed by the sheriff or sheriff substitute; and a 
mere warrant of citation or arrestment may competently 
be signed by the sheriff or sheriff substitute. 



SCHEDULE (B). 

In the Sheriff Court of shire at 

Notice of Appearance. 

In the action A, B. [design %m] against (7. D, [design, him\ 
G. D. defender, enters appearance to defend said action. 

(7. D.y defender. 
[Or] E,t agent for defender. 
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The references are to the pages of the treatise and to the sections of the 

Act of 1876. 

ABSENCE, 

from proof, 35. 

from debate, 37. 

from other diet, 42. 

See Decree in Absence. 
ACT OF SEDERUNT, 

may be passed under Act of 1876, 6. (Act, § 54.) 

and may alter the Act, 6. (Act, § 54.) 
ADJUSTING RECORD, 

time of adjusting, 32. (Act, § 18.) 

after revising, 33. 

adjourning diet for, 33. 

absence from diet for, 42. (Act, § 20.) 
ALIMENT, 

action of, to be in new form, 62. 
AMENDMENT, 

of closed record to be allowed when necessary, 40. (Act, § 24.) 

cannot bring in larger claim except of consent, 41. (Act, § 24.) 

of pleadings in defended cause, 42. 

in undefended cause, 28. (Act, § 13.) 

effect of on prior diligence, 29, 43. (Act, §§13 and 24.) 

expenses of, in undefended causes, not allowable, 29. (Act, § 13.) 

may be made in appeal, 51. (Act, § 28.) 
APPEAL, 

in process of cessio to be in ordinary form, 60. (Act, § 26.) 
APPEAL FROM SHERIFF - SUBSTITUTE TO PRINCIPAL 
SHERIFF, 

where competent, 48. (Act, § 27.) 

against final judgment, 48 ; time of, 51. (Act, §§ 27, 28 and 33.) 

against other interlocutors, 49 ; time of, 51. (Act, §§ 27 and 28.) 

mode of, 51. (Act, § 28.) 
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APPEAL — continue 

no written pleadings unless ordered, 61. (Act, § 28.) 

brings up all prior interlocutors, 62. (Act, § 29.) . 

cannot be withdrawn, 62. (Act, § 29.) 

may be insisted in by another party, 62. (Act, § 29.) 

counter, unnecessary, 62. (Act, § 29.) 

by leave of Sheriff-Substitute, 49. (Act, § 27.) 

possession pending, how regulated, 62. (Act, § 31.) 
APPEARANCE. See Entering Afpeabancs. 
APPLICATION OF ACT OF 1876, 

to Ordinary Court, 14. 

to current processes, 16. 

to special forms of action, 67. 
ARRESTMENT ON DEPENDENCE, 

warrant for, how to be got, 18. 

to be contained in warrant to cite, 18. (Act, Sched. A.) 

may be carried out on certified copy petition, 21. (Act, § 10.) 
ARRESTMENT, 

where not personally served, schedule of, to be posted also^ 66* 
(Act, § 12.) 
ARRESTMENT AD FUNDANDAM JURISDICTIONEM, 

petition for precept of, to be in old form, 66. 
ARRESTMENT AND FURTHCOMING. See FuBXHCOMiNa. 
ASLEEP, PROCESS FALLING 

if no interlocutor for year and day, process &Ub asleep, 43w 
(Act, § 49.) 

how sleeping process wakened of consent, 44. (Act, § 49 — ^1.) 

how wakened without consents, 44. (Act, § 49 — 2.) 

wakening competent within long prescription, 45. 
AUTHENTICATION, 

of petition, 20. (Act, Sched. A.) 

of warrant to cite, 20. (Act, Sched. A.) 

BANKERS BOOKS, 

how to be used in evidence, 36. 
BORROWING PROCESS, 

penalty for failing to return borrowed process, 46. (Act, § 21.^ 

when snch penalty exigible, 46. (Act, § 21.) 

how such penalty imposed, 46. (Act, § 21.) 

how such penalty remitted, 46. (Act, § 21.) 

how such penally collected, 46. (Act, § 21.) 

principal petition not to be borrowed, 21. (Act, § 10.) 
BREACH OF INTERDICT. See Interdict. 
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BUSINESS, 

carrying on, and having place of, in connty as giving jnriadiction, 
11. (Act, §46.) 

CALENDAK OF CONFIBMATIONS, 

to be kept by Commissaiy Clerk of Edinborgb, 70. (Act § 45.) 

and kept for inspection by sheiifT-derks, 70. (Act, § 45.) 
CEETIFICATION, 

of holding as confessed in warrant to cite, 19. (Act, § 6.) 
CE88I0 BONOEUM, Process of 

competent only in Sheriff Court, 59. (Act, § 26.) 

who may apply for, 59. (Act, § 26.) 

form of application, 59. 

when creditors forth of Scotland, may be intimated to agents, 59. 
(Act, § 26.) 

appeals in, to be as in ordinary actions, 60. (Act, § 26.) 

interim protection in, 60. (Act, § 26.) 

interim liberation in, 60. (Act, § 26.) 

appeal against interim order in, 61. 
CHARGE, EDICTAL, 

competent against persons forth of Scotland, 55. (Act, § 9.) 
CHARGE UNDER DECREE, 

period of^ shortened to seven days, 55. (Act, § 8.) 

but where shorter already to continue so, 55. (Act, § 8.) 
CITATION, 

mode of edictal, 21. (Act, § 9.) 

of totors and corators, 22. (Act, § 12.) 

how given out of county, 23. (Act, § 12.) 

defective, how amended, 23. (Act, § 12.) 

objection to, not to be pleaded by person appearing, 23. (Act, 

§12.) 
of persons carrying on business in county, 23. (Act, §§ 46 

and 12.) 
manner of, to be set forth in warrant to cite, 19. (Sched. A.) 
CLOSING RECORD, 

procedure at, 33, 34. (Act, §§ 18 and 2a) ' 
COMMISSARY CLERK, 

duties, except as under, transferred to sheriff-clerk, 67. (Act, § 36.) 
to continue, where paid by fees, so long as present holder in office, 

67. (Act, §36.) 
of Edinburgh to continue in perpetuity, 67. (Act, § 37.) 
COMMISSARY COURTS, 

abolished, and powers transferred to Sheriff-Courts, 67. (Act, 
§35.) 
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COMMISSARIOT SEAL, 

to be still used, 67. (Act, § 36.) 
COMPANY, 

"person" in Act of 1876, includes, 12. (Act, § 3.) 
CONDESCENDENCE, 

must be annexed to petition, 18. (Act, § 6.) 

to contain grounds of action, 18. (Act, § 6.) 

to be stated succinctly, 18. (Act, § 6.) 
See Revisal of Pleadings. 
CONFIRMATIONS, 

to proceed now in Sheriff-Court, 67. 

to English and Irish property, 69. (Act, § 41.) 

to trust-fands in England or Ireland, 69. (Act, § 43.) 

to additions to inventories, 69. (Act, § 42.) 

calendar of, 70. (Act, § 46.) 

to small testate estates under £160, 71, 83. 
CONFIRMING TO ENGLISH OR IRISH PROPERTY, 

Scotch domicile, how fixed, 69. (Act, § 41.) 
CONJUGAL RIGHTS ACTS, 

proceedings under, to be in new form, 63. 
CONSENT, 

prorogations of, abolished, 31. (Act, § 19.) 
CONSIGNATION, 

. whether interlocutor ordering, may be appealed, 49. 
CONSTITUTION AND ADJUDICATION, ACTION OF 

to be in new form, 62. 
COUNT AND RECKONING, ACTION OF 

to be in new form, 62. (Act, Sched. A.) 
COUNTER OR CROSS APPEAL, 

unnecessary, 62. (Act, § 29.) 
CURRENT PROCESSES, 

Act of 1876, applies to, 15. 

cannot be dismissed under Act of 1863, § 16, 44. (Act, § 48.) 

DATE, 

of judgment signed out of jurisdiction, 38. (Act, § 60.) 
DEBATE, 

when probation renounced, 34. (Act, § 23.) 

on competency of proof, 34. 

on concluded proof, when to be taken, 37. (Act, § 23.) 

in other cases, 37. 

party not appearing at, 37. (Act, § 20.) 
DEBTS RECOVERY COURT, 

not affected by Act of 1876, 14. (Act, § 2.) 
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DECREE IN ABSENCE, 

cannot be refused after inducus out, 24. (Act, § 14.) 

when to be final, 27. (Act, § 15.) 

may be extracted in seven days, 24. (Act, § 14.) 
See Reponino. 
DECREE BY DEFAULT, 

is decree inforo; nature of, 43. 

for not lodging revised pleadings, superseded, 33. (Act, § 18.) 

for not lodging other pleadings, 42. 

for failure to attend proof, 35. (Act, § 20.) 

for failure to attend debate, 37. (Act, § 20.) 

for failure to attend other diets, 42. (Act, § 20.) 
DECREE, EXTRACT OF. See Extract. 
DEFAULT. See Decree by. 
DEFENCES, 

form of, 30. (Act, § 16.) 

to be succinct, 30. (Act, § 16.) 
^ when to be lodged, 30. (Act, § 16.) 

prorogation of time for lodging, 31. 
See Revisal op Pleadings. 
DEFENDER, 

to be designed in petition as in former practice, 18. 
DELIVERY, ACTION OF 

to be in new form, 62. (Act, Sched. A.) • 

DILATORY DEFENCE, DISPOSAL OF 

interlocutor containing, cannot be appealed except with leave, 50. 
DISMISSAL OF PROCESS, UNDER ACT OF 1863, § 15, 

now incompetent, 44. (Act, § 48.) 

effect of repeal on current processes, 45. (Act, § 49.) 
DOCUMENTS, 

when to be produced, 34. (Act, § 22.) 

production after proper time, 35. (Act, § 22.) 
DOMICILE, 

in executry cases, how fixed, 69. (Act, § 41.) 

ECCLESIASTICAL BUILDINGS AND GLEBES ACT, 1868, 

application of Act of 1876 to proceedings under, 64. 
EDICTAL CHARGE, 

now competent, 55. (Act, § 9.) 
EDICTAL CITATION, 

how to be given, 21. (Act, § 9.) 
EDUCATION ACT, 

applications under, 58. 
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EIKS or ADDITIONAL INVENTORIES, 

sealing of, in England and Ireland, 69. (Aet, § 42.) 
EJECTION, ACTIONS OF 

to be in new fonn, 63^ 
EMPLOYERS AND WORKMEN ACT, 1876, 

proceedings under, to be in new form, 63. 

except when in Small Debt Conit, 63. 

Act of Sederont legolating, in Small Debt Court, 79. 

ENTAIL ACTS, 

proceedings nnder Montgomery Aet, 63. 

proceedings nnder Entail Act of 1868, 64. 

ENTERING APPEARANCE, 

must be before expiry of inductee, 24. (Act, § 14.) 

form of; 24. (Act, Sched. B.) 

ERROR, 

correction of, in interlocutors, 38. (Act, § 34.) 

EVIDENCE, OBJECTION TO, 

interlocutor sustaining or repelling, when subject to appeal, 50. 

EXECUTION OF ARRESTMENT. See Abrbstmbnt. 

EXECUTION OF CITATION. Su Citation. 

EXECUTRY PETITIONS, 

to be still in old form, 68. 

See CONFIBMATIONS. 

EXHIBITION, ACTIONS OF 

to be in new form, 62. 
EXPENSES, 

must be concluded for in petitioo, 18. (Act, Sched. A.) 

of amendment in absence not allowable, 29. (Act, § 13.) 

whether interim award of, may be appealed, 49. 

appeal against decree taxing or modifying, 50. 

extract of decree for, 54. 
EXTRACT, 

normal period of fourteen days for extracting, 54. (Act, § 32.) 

of decrees in absence in seven days, 24. (Act, § 14) 

may be shortened by Sheriff, 54. (Act, § 32.) 

in removings and the like, 55. 

FALLING ASLEEP. See Ablbbp. 
FINAL JUDGMENT, 

definition of^ 49. (Act, § 3.) 

how appealed against, 49, 51. (Act, §§ 28, and 33.) 

when to be extracted, 54. (Act, § 32.) 

FOREIGNER, 

citation of, to be on fourteen days inducice^ 20. 

may he be sued if he carries on busiuess in county, 12. (Act, § 46.) 
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FORFEITURE OF FEU RIGHTS, ACTIONS FOR 

to be in new fbim, 62. 
FURTHCOMING, 

action o^ to be brought in new form, 61. (Act, Sched. A.) 

jniisdiction in, extended, 61. (Act, § 47.) 

how common debtor in another county dted, 61. (Act, §§ 4T 
and 8. 

GRACE, ACT OF 

proceedings under, to be in old form, 65. 
GROUNDS OF ACTION, 

to be stated in condescendence, 18. (Act, § 6.) 
hearing on, abolished, 29. 
See Amendment. 



INDORSATION OF WARRANT TQ CITE, 

. when not requisite in another county, 23. (Act, § 12.) 
INDUCIJS, 

normal period seven days, 19. (Act, § 8.) 

may be less, 20. (Act, § 8.) 

shortening of, may be done on motion, 18. 

to be set forth in wairant to cite, 19. 

fourteen days on island or out of Scotland, 20. (Act, § 8.) 

in action of forthcoming, 61. (Act, § 47.) 

in action of multiplepoinding, 62. (Act, § 47.) 
INTERDICT, ACTION OF 

to be in new form, 62. (Act, Sched. A.) 
See Interim Interdict. 
INTERDICT, BREACH OF 

action for, to be in new form, 63. 
INTEREST, must be concluded for, 18. (Act, Sched. A.) 
INTERIM DECREE, 

when subject to appeal, 49. (Act, § 27.) 
INTERIM INTERDICT, 

must be concluded for, 18. (Act, Sched. A.) 

Appeal against, competent, 49. (Act, § 27.) 

good till recalled, 52. (Act, § 31.) 

INTERIM PROTECTION OR LIBERATION, 

may be granted at once in cesno, 60. (Act, § 26.) 
interim regulation pending appeal, 53. (Act, § 31.) 

INTERIM SHERIFF, 

may be appointed, 5. (Act, § 51.) 

INTERLOCUTORS. See Judgments. 
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JUDGMENT, 

what judgments are final, 49. (Act, § 3.) 

when reviewable, 48. (Act, § 27.) 

errors in, how corrected, 38. (Act, § 34.) 

when signed out of territory, how dated, 38. (Act, § 50.) 
See Final Judgment. 
JURISDICTION, 

actual extension of, by Act of 1876, 12. (Act, §§ 46 and 47.) 

over persons carrying on business in county, 12. 

where such persons to be cited, 12. 

in furthcomings, 61. (Act, § 47.) 

in multiplepoindings, 62. (Act, § 47.) 

mode of citing in cases where, extended by Act, 23. (Act, § 12.) 

LAW-BURROWS, 

to be applied for in old form, 65. 
LEAVE TO APPEAL, 

may be granted by Sheriflf-Substitute, 49. (Act, § 27.) 
LOST PLEADING, 

how supplied, 47. (Act, § 11.) 

mode of supplying, does not apply to interlocutor, 47. 
LUNACY ACTS, 

petitions under, not to be in forms of Act of 1876, 66. 

MAILLS AND DUTIES, 

action of, to be in new form, 62. 
MARCHES, 

proceedings for regulation to be in new form, 62. 
MARITIME CAUSES, 

ordinary, to be in new form, 62. 

summary statutory, not affected, 65. 
MARKET CROSS, 

citation at, abolished, 22. (Act, § 12.) 
MASTER AND SERVANT. See Employers and Workmen. 
MEDITATIO FUGJE WARRANT, 

to be applied for in old form, 65. 
MINOR, 

how to be cited, 22. (Act, § 12.) 
MULTIPLEPOINDING, 

to be brought in new form, 62. (Act, Sched. A.) 

jurisdiction in extended, 62. (Act, § 47.) 

how claimant out of county cited, and in what inducisB, 62. (Act, 
§§ 47 and 8.) 
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ORDINARY SHERIFF COURT, 

application of Act to, 14. (Act, § 2.) 
meaning of expression, 14. 

PETITIONS, 

fonn of. Tinder Act of 1876, 17. (Act, § 6, Schedule A.) 
replaces summons in ordinary action, 17. 
how authenticated, 20. (Schedule A.) 
not to be borrowed, 21. (Act, § 10.) 
summary, statutory, how to be dealt with, 58. (Act, § 52.) 
summary, still proceed in vacation, 57. 
PLEAS IN LAW, 

must be appended to petition, 19. (Act, § 6.) 
and to defences, 30. (Act, § 16.) 
POINDING OF THE GROUND, 

action of, to be in new form, 62. 
POOR LAW ACTS, 

application of Act of 1876 to appeal by pauper against refusal of 
relief, 64. 
POOR'S ROLL, 

petition for admission to, to be in old form, 66. 
PRAYER OF PETITION, 

states remedy required, 18. (Act, § 6.) 
and any interim order desired, 18. Act, § 6.) 
PRINTING, 

petitions, &c., may be printed, 15. (Act, § 7.) 
PROBATION, RENOUNCING OF 

Sheriff to ask parties about, at closing, 34. (Act, § 23.) 
how to be done, 34. 
PRODUCTIONS. See Documents— Bakkers' Books. 
PROOF, 

when necessary to be appointed when record closed, 34. (Act, § 23.) 

adjourning diet of, 35. (Act, § 19.) 

parties failing to attend, 35. (Act, § 20.) 

to be followed by debate, 37. (Act, § 23.) 

interlocutor allowing, refusing, or limiting, is subject to appeal 

49, 50. (Act, § 27.) 
interlocutor adjourning or refusing to adjourn, not liable to appeal, 

50. 
additional proof may be allowed in appeal, 51. (Act, § 28.) 
PROOF IN BETENTI8, 

no appeal against order for preservation of evidence, 53. 
PROROGATIONS, 

of consent abolished, 31. (Act, § 19.) 
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PROROGATIONS— conemutti. 

on caufle shown, still competent, 31. 

of time for lodging defences, 31. 

of time for lodging revised pleading, 32. 

of time for adjusting and closing, 32. 

of diet of proof, 36. 
PURSUER, 

to be designed in petition, as formerly, 17. (Act^ § 6.) 

QUOTATIONS, 

not to be made in pleadings, 19, 30. (Act, §§ 6, 16, 30.) 

RECORD. See Amendment— Adjusting— Closing. 
REMOVINGS, 

ordinary, to be in new form, 63. 

period of extract and chaige in, 55. 

summary (under Act of 1838) to be in old form, 66. 
REPONING, 

against decree in absence, in seven days, 25. (Act, § 14.) 

against decree in absence, after seven days, 25. (Act, § 14.) 

against decree in absence, whether competent in old ibnn, 25, 26. 
REVISAL OF PLEADINGS, 

only allowed on cause shown, 31. (Act, 9 17.) 

motion for, when to be made, 32. 

should be on separate papers, 32. 

time for, prorogation of, 32. 

SALVAGE, RECOVERY OF 

summary statutory action for, need not be under Act of 1876, 65. 
SCHOOLS, PROCEEDINGS CONCERNING. See Education Act. 
SEAMEN'S WAGES, 

summary statutory action for, need not be under Act of 1876, 65. 
SEQUESTRATIONS FOR RENT, 

are in new form 63. (Act, Sched A.) 

warrant for, executed though appealed against, 53. (Act, § 31 .) 
SERVICE COPY, 

of petition still required, 19. 
SERVICES OF HEIRS, 

to be in old form, 66. 
SERVICE OF WRITS. See Arrestment— Citation. 
SESSIONS OF SHERIFF COURT, 

as altered by new Act, 4. (Act, § 15.) 
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SHERIFF-CLERK, 

may sign warrants to cite, 20. (Act, Sched. A.) 

to insert warrants for edictal citation, if requisite^ 22. (Act, § 9.) 

to keep principal petitions, 21. (Act, § 10.) 

to collect penalties for non-return of processes, 46. (Act, § 21.) 

is now commissary clerk, except where latter is paid by fees, 67. 
(Act, § 36.) 

to have calendar of confirmations for inspection, 70. (Act, § 45.) 
SHERIFF OFFICER, 

in certain cases may serve petition from another Court without its 
being indorsed, 23. (Act, § 12.) 
SMALL DEBT COURT, 

not affected by Act of 1876, 14. (Act, § 2.) 
SMALL TESTATE ESTATES UNDER £150. 

how confirmed to, 71. 

Act relating to, 83. 
SPECIAL FORMS OF ACTION, 

application of Act of 1876 to, 57. 
SUMMARY ACTIONS, 

now commence like ordinary, 57. 

still proceed in vacation, 57. 
SUMMARY STATUTORY APPLICATIONS, 

how to be brought, 58. (Act, § 52.) 

may be brought as before, 58. 
SUMMONS, 

in ordinary court replaced by petition, 17. (Act, § 6.) 
SUSPENSIONS, 

are in new form, 63. 

TAXATION OF AGENTS' ACCOUNTS, 

under petition (A. S. 1839) to be in old form, 66. 

TRUST FUNDS IN ENGLAND OR IRELAND, 
provision for conforming to, 69. (Act, § 43.) 

TUTORS AND CURATORS, 
how dted, 22. (Act^ § 12.) 

VACATIONS, 

summary actions may proceed in, 57. 

duration of, 15. (Act, § 4.) 

court days as fixed by Act 15. (Act, § 5.) 
See Citation— iNDUciiB. 
WAKENING. See Asleep, Pbogess falling. 
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WARRANT TO CITE, 

form of, 19. (Act, § 6, Sched. A.) 
to contain manner of citing, 19. (Act, § 6, Sched. A.) 
and indudoB, 19. (Act, § 6, Sched. A.) 
and interim order, 19. (Act, § 6, Sched. A.) 
how to be signed 20. (Act, Sched. A.) 
See Citation— Edictal Citation. 
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